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JOINT APPENDIX 


790 Filed February 10, 19587 


UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


Grand Jury Impanelled January 2, 1958, Sworn in on January 7, 1958 


The United States of America : Criminal No. 136-58 
v. : Grand Jury No. 39-58 
Gerald O. Lauderdale : First Degree Murder 


James H. Swearingen : (22 D.C.C. 2401) 

The Grand Jury charges: : 

On or about December 13, 1957, within the District of Columbia, Gerald 
O. Lauderdale and James H. Swearingen did attempt to perpetrate a robbery 
by stealing and taking by force and violence and against resistance and by 
putting in fear, from the person and the immediate actual possession of Louis 
J. Teboe, Jr., valuable money and property of Louis J. Teboe, Jn; and in at- 
tempting to perpetrate said robbery, Gerald O. Lauderdale and James H. Swear- 
ingen, at the time and place aforesaid, unlawfully and feloniously did kill Louis 
J. Teboe, Jr., by means of stabbing him with a knife. | 
SECOND COUNT: | 

On or about December 13, 1957, within the District of Columbia, Gerald O. 
Lauderdale and James H. Swearingen, purposely and with deliberate and pre- 
meditated malice, murdered Louis J. Teboe, Jr. by means of stabbing him with 


a knife. 


/s/ Oliver Gasch ! 
A TRUE BILL: Attorney of the United States in 
/s/R.M and for the District of Columbia 
Foreman. 


791 /Filed February 21,587 PLEA OF DEFENDANT 


On this 21st day of February, 1958, the defendant Gerald 0. Lauderdale, 
appearing in proper person and by his attorney Stanley C. Dietz, Esquire, being 
arraigned in open Court upon the indictment, the indictment being stated to him, 


| 


pleads not guilty thereto. 
The defendant is remanded to-the District of Columbia Jail. 
By direction of 


EDWARD M. CURRAN 
Presiding Judge 
United States Attorney Criminal Court #4 


By Thomas Flannery HARRY M. HULL, Clerk 
Assistant United States Attorney By /s/ Irene B. Burroughs 


Dorothy Sweet, Official reporter Deputy Clerk 


Present: 


Dp say 


792/Filed March 12, 19587 


$+vw¢ei db 


ORDER 

Upon consideration of the motion of defendant, Gerald O. Lauderdale, for 
production of the transcript of proceedings before the Coroner and for daily 
copy of the transcript of the trial of this case at the expense of the United 
States, and the consent of the Government noted below, and it appearing to the 
Court that defendant is indigent and without funds to purchase said transcript, 
having heretofore been granted leave to proceed without prepayment of costs 
by another judge of this Court, and it further appearing to the Court that daily 
copy of said transcript is necessary in order that defendant’s rights may be 
fully protected, and it appearing that the United States Attorney also requires 
a daily transcript of said proceeding, it is this 12th day of March, 1958, 

ORDERED that the transcript of proceedings before the Coroner be pro- 
duced for inspection and copying prior to trial at a time and place convenient 
to counsel, and 

FURTHER ORDERED that the court reporter be directed to furnish to said 
defendant at the expense of the United States daily copy of the transcript; that 
the original transcript be furnished to the United States Attorney; and that the 
cost be apportioned equally between the Administrative Office and the Depart- 
ment of Justice, in accordance with Bulletin 320 (supplement No. 1, dated July 
27, 1950) and sections 753(b) and (f) under Title 28 U.S.C. as revised. 
sg att guy /s/ David A. Pine, JUDGE 


/s/ Thomas A. Flannery 
Assistant United States Attorney 


- 


»a?} 





793 Filed April 25, 1958/7 

On this 25th day of April 1958 came again the parties aforesaid in manner 
as aforesaid and the same jury as aforesaid the hearing of which was respited 
yesterday; whereupon after hearing further of the evidence, arguments of coun- 
sel and instructions of the Court, the alternate jurors are discharged and the 
jury retires to consider their verdict; and thereupon the said jury returns in- 
to open Court and upon their oath say that they find the defendant not guilty on 
Count One and guilty of 2nd degree murder on Count Two; and thereupon the 
jury is polled and each and every member Say that they find the defendant 
James H. Swearingen guilty of 2nd degree murder on Count Two. 


The cases are referred to the probation officer of the Court and the de- 


fendants are remanded to the District Jail. 
By direction of 


Present: 
JOS C. MCGARRAGHY 
United States Attorney Presiding Judge 


By Thos. Flannery Criminal Court #4 | 
Assistant United States Attorne 
_ A/ William Collins, Jr. 


J. Rawls & D. Sweet, Official Reporter Deputy Clerk 


794 /Filed May 29, 1958/7 
JUDGMENT AND COMMITMENT 


UNITED STATES OF AMERICA ) 


Vv. ) Crim. No. 136-58 | 
Gerald O. Lauderdale ) ! 

On this 29th day of May, 1958, came the attorney for the government and 
the defendant appeared in person and by counsel, Stanley Dietz, Esq. 

IT IS ADJUDGED that the defendant has been convicted upon his plea of 
not guilty and a verdict of guilty of the offense of SECOND DEGREE MURDER 
and the Court having asked the defendant whether he has anything to say why 
judgment should not be pronounced, and no sufficient cause to the contrary 
being shown or appearing to the Court, 

IT IS ADJUDGED that the defendant is guilty as charged and aes 





4 
IT IS ADJUDGED that the.defendant is hereby committed to the custody 
of the Attorney General or his authorized representative for imprisonment 
for a period of Five (5) years to Thirty (30) years. 
IT IS ORDERED that the Clerk deliver a certified copy of this judgment 
and commitment to the United States Marshal or other qualified officer and 
that the copy serve as the commitment of the defendant. 


/s/ Joseph C. McGarraghy 
United States District Judge 


& wr say 


795 /Filed June 5, 19587_§ ———________ 
AFFIDAVIT IN SUPPORT OF APPLICATION FOR LEAVE 
TO PROCEED WITHOUT PREPAYMENT OF COSTS 


I, Gerald Otis Lauderdale, being first duly sworn according to law, de- 
pose and say that I am the in the above-entitled cause, and, in support 
of my application for leave to proceed in said cause without being required 
to prepay fees or costs, state as follows: 

1, That I am a citizen of the United States. 

2. That because of my poverty I am unable to pay the costs of said suit 
or action. 

3. That I am unable to give security for the same. 

4, That I believe I am entitled tothe rédress I seek in said suit or action. 

5. That the nature of my cause of action is briefly stated as follows: 

(a) That the Court erred in admitting in evidence - over timely 
objections made by defense counsel - testimony by Government witnesses 
Walter M. Evanoff and William W. Friel, on the authority of McNabb v. United 
States, 318 U.S. 322; Upshaw v. United States. 

. /s/ Gerald O. Lauderdale 

SUBSCRIBED AND SWORN to before me this 5th day of June, 1958. 

/s/ H. Kline, Deputy Clerk 
Let the applicant proceed without prepayment of costs on appeal. 
/s/ Joseph C. McGarraghy 

JUDGE 


pay & ¢ wed 
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796 Homicide Case in Re: Lewis J. Teboe, Jr. Jan. 3, 1958 
Dec. 13, 1957 


About 3:00 A.M. Jan. 3, 1958, proceeded to the Seat Pleasant Station of 
the Prince George County Police Dept. and there contacted Det. Sgt. Emmitt 
Gray and Det. Frank Andresen of that Dept. These Officers were advised 
that we wanted to arrested one Gerald Ottis Lauderdale M/W /18 yrs., of 
#30 Maryland Court, Parkland Maryland, who was wanted in connection with 
the Murder of the above subject. : 

A waiver of extradition was prepared along with a Maryland arrest war- 
rant, by Det. Sgt. Emmitt Gray. | 

The undersigned officers accompanied Det’s Gray and Advesen to #30 
Maryland Court Parkland Maryland. Upon arrival at that address, Det. Wil- 
liam W. Friel, M.P.D.C., and Det. Walter Evanoff along with Det. Gray went 
to the front door, and Detective’s Rudback and Andresen covered the rear of 
the house. We were let into the house thru the front door by Paul D. Haynie, 
step-father of Lauderdale. Sgt. Gray asked if Gerald Lauderdale lived there 
and if he was at home. Haynie advised that he was in bed on the second floor. 
He led Det’s Friel, Evanoff and Gray upstairs where Gerald was sleeping. 
Det. Gray then placed Gerald under arrest and brought him to the Seat Plea- 
sant Station. Time of arrest was at 3:45 A.M. Friday Jan. 3, 1958., Arrived 
at Seat Pleasant Station about 4:05 A.M. and started questioning Lauderdale. 
At 4:10A.M, this date Lauderdale admitted that he was with James Swearingen 
on Friday December 13, 1957, and related the following: 

He stated that he and Jack (James Swearingen) went to a Beer Tavern, 
near Penn. Ave., N.W. but was unable to name this Tavern. He went on to 
say that while they were sitting in the Tavern a man came in and offered to 


buy them a beer. When they ordered, the man would not serve them because 
this man was drunk. Then they walked outside and this man hailed a cab. 
They rode a short distance and got out this man told them to come with him 
and they went into another Tavern and had a couple of Scooners of beer each. 
He then stated that they walked around an alley and went up on a rear porch. 





6 
He further stated that this man he later learned was Teboe told them to wait 
that he was going to see if his roomate was still in his apt. with his girlfriend, 
he returned and when he did Teboe tried to unzip his pants. He said that he 
flipped his lid and hit Teboe several times in the face with his fist. He stated 
that it did not budge him. He then knocked him down the stairs and went down 
behind him and hit him several times about the head with a Black-Jack that 
he had been carrying for some time, the Black-Jack broke and he thru it up 
on the porch he thought. He said that Teboe then started to scream and ran 
to the alley. He then said that Jack ran after him and they started to fighting 
and Jack stabbed Teboe. He said that he tried to stop Jack but Jack is a Hot 
Headed feliow. He said that the only person he told about what happened was 
Vernon Simpson. 
Q. You and Jack went out that night to roll a Queer didn’*t you? A. Yes, sir. 
Q. Did you or Jack take any money from Teboe? A. He bought the beer 
- but we did not roll him. 
/s/ Carl A. Rudback /s/ William W. Friel 


797 /Filed June 5, 19587 


ORDER APPOINTING COUNSEL TO DEFEND 
. Upon consideration of the motion of the defendant in the above-entitled 
cause, it is this 5th day of June A.D., 1958, 
ORDERED, That John W. Karr be, and he is, hereby appointed to appear 
and defend on behalf of the said defendant on appeal. 
/s/ Joseph C. McGarraghy 
JUDGE 


798 Filed June 18, 19587 


DESIGNATION OF RECORD 
Now comes the defendant, Gerald O. Lauderdale, by and through his at- 
torney, John W. Karr, and requests the Clerk of this Honorable Court to pre- 
pare the record in this cause, and include therein the following: 
1. The indictment; 2. The arraignment and plea; 3. The order of the 


yr, 


——————— OT 


7 : 
Court to furnish the defendant, at the expense of the United States, with a 
| daily transcript of the trial proceedings; 4. The transcript of trial pro- 
ceedings; 5. The defendant’s Exhibit No. 1; 6. The verdict; 7. The sen- 
tence; 8. The order of the Court permitting defendant to proceed on appeal 
without prepayment of Costs; 9. Notice of appeal; 10. This designation. 


1017 Wyatt Building /s/JohnW. Karr | 
4 777 Fourteenth Street, N. W. Attorney appointed by the Court to 
. Washington 5, D.C. represent appellant : 


I certify that a copy hereof was mailed to Oliver Gasch » Esq., United 
States Attorney, United States Court House, Washington 1, D. C., on June 


799 





18, 1958. 
. copy to: Mr. Oliver Gasch, Esq. /s/ John W. Karr 
: 800 CRIMINAL DOCKET ; 
UNITED STATESDISTRICT COURT FOR THE DISTRICT OF COLUMBIA 
, CASE CLOSED 
Criminal No. 136-58; Charge: First Degree Murder (2, DCC, 2401) 
: PARTIES ATTORNEYS (G J.No. 
UNITED STATES U.S. ATTORNEY FLANNERY ! 
’ 1. GERALD O. 1, Stanley Dietz-1406G St.NW1 39-58 
LAUDERDALE 1. J.W.Karr 1017 Wyatt Bldg. : 
2. JAMES H. SWEAR- 2. J.C.Toomey 910 17th St..NW 2. 39-58 
. INGEN 2. W.E.Gillcrest- , 
No. 1,2: 
7 Feb. 10, 1958 - No. 1,2: Copy of indictment given to deft. Cert. filed. 
= j Feb. 11, 1958 - No. 2: APPEARANCE of James C. Toomey entered in G,J. 


cause on 1-8-58. | 
Feb. 14, 1958 - No. 1: Case is referred for appointment of counsel: 
Defendant REMANDED to the District of Columbia Jail; 
? ORDER APPOINTING Stanley Dietz as counsel to defend, filed. 
a PINE, J. (Reporter-Hoffman) Cert. filed. 
Feb. 14, 1958 - No. 2: INDICTMENT READ: 
| ARRAIGNED, Plea NOT GUILTY entered; 





8 
Defendant REMANDED to the District of Columbia Jail; 
Attorney James C. Toomey present. 
PINE, J. (Reporter-Hoffman) Cert. filed. 
Feb. 19, 1958 - No. 1: APPEARANCE of Stanley Dietz entered. 
Feb. 21, 1958 - No. 1: Affidavit in support of Application for leave to pro- 
ceed without prepayment of costs, filed, and GRANTED. 
INDICTMENT READ; ARRAIGNED, Plea NOT GUILTY entered; 
Defendant REMANDED to the District of Columbia Jail; Attorney Stanley 


C. Dietz present. CURRAN, J. (Reporter-Sweet) Cert. filed. 


801 
Mar 11 1958 - No. 1: MOTION OF DEFENDANT to obtain transcript at Gov- 


ernment Expense, filed. Cert. of Serv. 

Mar 12 1958 - No. 1 - GERALD O. LAUDERDALE: 
ORDER for production of transcript of praceedings before the Coroner 
and that the Defendant be given daily transcript of trial at Government 
Expense, filed. PINE, J. 

Mar 17 1958 - No. 1,2: CAPITAL LIST of Witnesses and Jurors served 
personally on Deft. at D. C. Jail 3-14-58, filed. 

Apr 4 1958 - No. 1: Motion of Deft. to produce statement of Witness; Motion 
for issuance of subpoena; and affidavit in support thereof, filed. 

Apr 17 1958 - No. 1 - GERALD O LAUDERDALE: 

MOTION of DEFENDANT to produce statement of witness heard, argued 


and DENIED. 
MOTION Of DEFENDANT for issuance of subpoena granted with consent 


of U.S. Attorney. 
Defendant REMANDED to the District of Columbia Jail; 
Attorney Stanley Dietz present. McGARRAGHY, J. (Reporter-Rawls) 
Cert. filed. 
Apr 21 1958 - No. 1,2: JURORS FROM CRIMINAL COURTS 4,1,2,3 & CIVIL 
JURORS SWORN ON VOIR DIRE: JURY AND TWO ALTERNATE JURORS 


SWORN: 





9 | 

Mrs. Violet Barnhart Robert Polk Mrs. Viola B. Reid 

Donald H. Saunders Mrs. Jane Neviaser Lewis M. Dorrell 

Eddie Scarborough, Sr.Mrs. Emily R. Person Fletcher H. Atkins 

Miss NynaG.Nolan Joseph W. Wright Mrs. Marie 1, Wilson 

a.l. Harold F. Staub a.2 Mis Myrtle Young | 
Case is RESPITED until 4-22-58 at 10:00 a.m.; 

Defendant REMANDED to the District of Columbia Jail; 

No. 1: Attorney Stanley Dietz present. 

No. 2: Attorney James Toomey present. 

No. 2: Affidavit in Forma Pauperis and daily transeript t be furnished 
at expense of U.S. (Fait) McGarraghy, J., filed. : 

Apr 22 1958 - No. 1,2: TRIAL RESUMED: same jury and alternate jurors: 
Case is RESPITED until 4-23-58 at 10:00 a.m. | 
Defendant REMANDED to the District of Columbia Jail; 

No. 1: Attorney Stanley Dietz present. 
No. 2: Attorney James Toomey present. ! 
McGARRAGHY, J. (Reporter-Rawls & Sweet) Cert. filed. 
Apr 22 1958 - No. 1, 2: | 
802 TRIAL RESUMED: same jury and alternate jurors; 
Case is RESPITED until 4-24-58 at 10:00 a.m.; 
Defendant REMANDED to the District of Columbia Jail; 
No. 1: Attorney Stanley Dietz present. 


No. 2: Attorney James Toomey present. | 

McGARRAGHBY, J. (Reporter-Rawls & Sweet) Cert. filed. 
Apr 24 1958 - No. 1, 2: : 

TRIAL RESUMED: same jury and alternate jurors; : 

Case is RESPITED until 4-25-58 at 10:00 a.m.; 


Defendant REMANDED to the District of Columbia Jail; 


No. 1: Attorney Stanley Dietz present. 
No. 2: Attorney James Toomey present. : 
McGARRAGBY, J. (Reporter-Rawls & Sweet) Cert. filed. 





10 
Apr 25 1958 - No. 1, 2: 
TRIAL RESUMED: same jury and alternate jurors; 
Alternate fiirors discharged; 
VERDICT: Not Guilty on Count one; Guilty of Second Degree Murder 
on Count two; Jury Polled as to Defendant #2; 
Case is REFERRED to the Probation Officer of the Court 
Defendant REMANDED to the District of Columbia Jail; 
Court orders food for jury (2); 
No. 1: Attorney. Stanley Dietz present. 
No. 2: Attorney James Toomey present. 
McGARRAGBHY, Jj. (Reporter-Rawls & Sweet) Cert. filed. 
Apr 25 1958 - No. 2: APPEARANCE of Walter E. Gillcrest entered as as- 
sociate counsel, filed. . McGARRAGHY, J. 
May 23 1958 - No. 1,2: TRANSCRIPT OF PROCEEDINGS: 
Vol. 1, Pages 1-152, April 21, 1958; 
Vol. 2, Pages 153-323, April 22, 1958; 
Vol. 3, Pages 324-503, April 23, 1958; 
Vol. 4, Pages 504-686, April 24, 1958; 
Vol. 5, Pages 687-789, April 25, 1958; filed. 
Court Clerk’s Copy (Reporter-Rawls) 
May 29 1958 - No. 1 - GERALD O. LAUDERDALE: 
803 SENTENCED to imprisonment for a period of 
FIVE (5) YEARS TO THIRTY (30) YEARS. 
Defendant REMANDED to the District of Columbia Jail; 
Judgment & Commitment, filed; 
Attorney Stanley Dietz present. 
MC GARRAGBY, J. (Reporter-Rawls) 
May 29 1958 - No. 2 - JAMES H. SWEARINGEN: 
SENTENCED to imprisonment for a period of 
FIVE (5) YEARS TO THIRTY (30) YEARS. 
Defendant REMANDED to the District of Columbia Jail; 





Judgment & Commitment, filed. 
Attorney James Toomey present. 
McGARRAGBHY, J. (Reporter-Rawls) 

Jun 5 1958 - No 1 - GERALD O. LAUDERDALE: 
Enter withdrawal of sianley Dietz as counsel for the deft., filed. 
McGARRAGRY, Jr. 
ORDER APPOINTING John W. Karr to represent the deft. on: appeal, filed. 
McGARRAGRY, J. 
Deft’s. application for leave to proceed on appeal without ne of 
costs filed and GRANTED. McGARRAGHY, J. : 

Jun 11 1958 - No. 1: Refusal of Deft. to sign election against service of 
sentence, filed. | 

Jun 18 1958 - No. 1: DESIGNATION OF RECORD, filed. Cert. ot Serv. 


EXCERPTS FROM TRANSCRIPT OF PROCEEDINGS 
1/Filed May 23,19587/- ==«~—~*”~C~<“‘“‘“‘*‘« Washington, DC, April 2.1, 1958 
Ts | 


The above-entitled matter came on for trial before the HONORABLE 
JOSEPH C. McGARRAGHY, United States District Judge, and a jury, at 
10:15 o’clock a.m. 

APPEARANCES: 

On behalf of the Government: 


THOMAS A. FLANNERY, 
Assistant United States Attorney. 


On behalf of Defendant Lauderdale: 
STANLEY M. DIETZ, ESQ., and 
JOHN W. KARR, ESQ. 
On behalf of Defendant Swearingen: 
| JAMES F. TOOMEY, ESQ. 


* *+ * *©* © &© & RH F&F KH KH 


CHRISTOPHER J. MURPHY 
*+ *¢+ * * * © * *F HF *F H F 
DIRECT EXAMINATION 


BY MR. FLANNERY: 
* * * * * * F * HR KR HK 
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Q. You are one of the Deputy Coroners, is that right, sir? A. I am, sir. 

Q. And have been for what period of time? A. Thirty years, or pretty 
close to it. 

MR. FLANNERY: Will counsel stipulate the Doctor’s qualification ? 

MR. TOOMEY: Speaking for the Defendant, James Swearingen, we cer- 
tainly will admit his qualifications. 

MR. DIETZ: I will stipulate that he is a doctor and a Deputy Coroner. 

THE COURT: Is there any qualification to that ? 

BY MR. FLANNERY: 

’ Q. Dr. Murphy, on December 13, 1957, was the body of Louis J. Teboe, 
Jr., identified to you by Wilbur Rowles, one of the morgue attendants? A. 
86 Yes, sir, it was. 

Q. And after the body was identified to you by Mr. Rowles, did you per- 
form an autopsy on the body of Louis J. Teboe, Jr.? A. I did. 

Q. What did the autopsy reveal, Doctor? A. I performed an autopsy 


at the District Morgue on the 13th of December, 1957, on a body identified 
to me, by the name of Louis J. Teboe, Jr., an Indian, with the given age of 
29. He weighed 157 pounds and he was 5 feet 7 inches in height. He was 


fully clothed at the time of his admission to the morgue. 

Q. Was he wearing an overcoat? A. Yes, sir, he was. On removal 
of his clothing and examination of the body, I found the following injuries on 
this "body: 

I found a stab wound in the chest four and one-half inches below the junc- 
tion of the two collar bones with the breast bone, one inch to the right of the 
midline which would make the stab wound about where I am pointing. The 
stabbing took a course from right to left and passed into the heart. 

There was likewise a stab wound two inches below the high part of the 
neck, two inches to the left of the midline about where I am pointing, a half 
inch long. It was not a fatal wound. 

There was a stab wound four inches below the high part of the neckbone, 
one inch to the right of the spinal line, about where I am pointing. This 





13 
entered the chest cavity and injured the lung. 

There was a stab wound six inches below the high part of the neck bone, 
three inches to the left of the midline which would be about in this region 
(indicating). 

There was likewise a stab wound two inches above the opening in the 
left ear in a line with that opening (indicating), and this stab’ wound entered 
the skull, passing through the skull bone and injured the brain and I found 
hemorrhage in the brain as a result of this stab wound. : 

There was likewise another stab wound over the vertex of the skull one- 
half inch long but it did not enter the skull. : 

There was a contusion and a contusion is a superficial bruising of the 
skin, over the high part of the cheek bone on the left side. | 

There were brush burns, very extensive, with denudation of skin, peel- 
ing of the skin in the right frontal region. That is about where I am point- 


ing, and abrasion and contusion of both knees. | 


There was a small incised wound, a cutting wound, on the left thumb. 

Specimen of the blood was taken from the decedent and the alcoholic 
content revealed .29 alcohol in the blood of this decedent which would in- 
dicate that this decedent was intoxicated and had reached the stage where 
he would have a disturbance of sensation. He would be more or less dis- 
oriented, a staggering gait, and slurred speech. : 

The cause of death in this case was hemorrhage and shock caused by 
a stab wound of the chest. 

aa + * 
REDIRECT EXAMINATION 

BY MR. FLANNERY: : 

Q. Mr. Dietz has asked you if the blow on the frontal region could have 
been caused by a fist. Now I will ask you this: I show you Government's 

Exhibit 1 for identification. Could that bruise have been inflicted by that 
blackjack? A. Yes, sir, it could. 


* x * 





14 
THOMAS ROSS 
* * *£ * £ * & *& 
DIRECT EXAMINATION 
BY MR. FLANNERY: 


* + *©* © & © © €& * 


93 Q. Where do you work, Mr. Ross? A. I work for the Division of Sanitation. 
* * * + *« * xs * es 

Q. Were you working around 5:30 a.m. in the morning? A. I was on my 
way to work at that time. 

Q. At about that time, 5:30 a.m., where were you? A. At 5:30 a.m., I 
was in the alley at the back of 2119 Pennsylvania Avenue, Northwest. 

* * * *©* © © © & * 

Q. Did something unusual come to your attention at that time? A. Well, 
as I was on my way going through the alley, I had pulled my gloves out and was 
putting them on and, as I looked over to the corner of the building, I seen some- 
thing laying there so I didn’t see for sure what it was and I blocked the wheels 
of the cart up and went to it and when I got close to it, I saw it was a man. I 

94 thought maybe it was somebody sick or drunk and I called to him and said, 
‘Hey, buddy’’ and it was kind of dark and I bent down to look at him closer and 
saw blood on his chest. At that time, I didn’t have no money to make a phone 
call. I had three quarters and one nickel. 

So I stood there a few minutes and another boy passed me to go for his cart 
and I told him -- 

x* * * *©* *©* &* *©* *&© * 

Q. Did there come a time, shortly thereafter, when the police arrived? 

A. Yes, the police arrived. 


* * *£ *€£ © © © €© * 


97 CHARLES W. CHAILLET 
* *¢ ££ £ £ * *€ * * 


Q. You are a member of the Metropolitan Police Force, are you not? A. 


Yes. 





a 
4 
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Q. Were you on duty in the early morning hours of December 13, 1957? 


A. Yes, sir, I was. 


* * x x * x * * x 
Q. Did there come a time, around 6:00 a.m., when you received a certain 
message? A. Yes, sir. 3 

98 Q. As a result of that, did you respond to a place in the District of Colum- 

bia? A. I did. | 

Q. Where did you go? A. To the rear of 2119 Pennsylvania Aveme, 
Northwest. | 

+ * * * &£ * * * * 

Q. When you arrived in that vicinity, what, if anything, did you see? A. 
I found a white man lying on his back in the rear of the parking area of 2119 
Pennsylvania Avenue, Northwest, in the District of Columbia. ! 

Q. What, if anything, did you notice about this man? A. The man was dead. 

Q. Did you notice anything about the body at that time ? A. The body was 
lying on its back about 60 feet from the rear of 2119 Pennsylvania Avenue, North- 
west, and had a stab wound in the center of its chest, slightly to the right. The 
man was wearing a blue, or dark blue- single-breasted suit and a dark over- 

99 coat and reddish tan cowboy sport shirt with a cord tie and black shoes. 

On his shirt was a considerable amount of blood and above his right eye, there 
was a laceration and below his left eye, there was a laceration with small 
scratches on the bridge of his nose; scratches on his fingers and that is what 
you could see before he was moved. 

* * * * £ © *& * * 

101 Q. Did anything else happen after the homicide squad arrived ? A. Yes, 
sir. After searching the body and finding out who the deceased was, and after 
pictures were taken, the Morgue wagon arrived and the ac technician and 
myself -- 

102 Q. Keep your voice up. A. The Morgue technician and myself went to 
move the body. I had the legs of the deceased and the Morgue technician had 
the shoulders. As we went to put him into the blue sheet, we picked him up and 
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a blackjack, brown in color, fell out of between the left arm and his side. We 
then laid him down and took pictures of the blackjack. 
Q. I wish to show you what has been marked Government’s Exhibit No. 1 
for identification, this blackjack. Does this resemble the blackjack about 
which you have just testified? A. Yes, sir, it does. 


* * €£ * © *&©& & *& * 


GEORGE R. DONAHUE 
* *+ *+ *©* © © &© &© *& 

Q. You are a Sergeant, are you not, attached to the Homicide Squad of 

the Metropolitan Police Department? A. Yes, sir. 
* * * *©* © * & HK * 

Q. And on that date, did you respond to the rear of 2119 Pennsylvania 
Avenue, Northwest, in the District of Columbia? A. Yes, sir. 

Q. Approximately, what time did you respond there? A. It would be 
about 6:00 a.m. 

Q. When you arrived in that area, what did you see? A. Well, a person 
identified as Louis J. Teboe, Jr., was lying in the back of 2119, in the lot in 
the back of 2119 Pennsylvania Avenue, Northwest, and there were two police 
officers, uniformed officers, on the scene. 

106 Q. Very well. Where was the body located with respect to 2119 Pennsyl- 
vania Avenue, Northwest? A. It would have been 60 feet north of the back 
porch of 2119 Pennsylvania, and about 5 feet south of the alleyway. 

Q. Was there 2 wall there in the rear of 2119 Pennsylvania Avenue? A. 
There was a wall about 5, 4 or 5 feet to the east of the body. 


* * *©* © © © © © 


114 Q. Sergeant Donahue, I will show you now what has been marked as Govern- 
ment Exhibit 1 for identification, this blackjack. Can you identify that? A. Yes, 
sir. 

Q. How do you identify that? A. I have my initials on it. 
Q. Very well. What is it, Sergeant? A. It is a blackjack, with initials 
G.R.D. on the butt of it. 
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Q. Where did you first see that blackjack? A. Alongside the body of 
Louis J. Teboe. 

x* * *&* *&* &* * © & 

Q. All right. Did you examine the outside of 2119 Pennsylvania Avenue, 
Northwest? A. I did, sir. 

Q. What if anything did you discover? A. Well, at that particular time, 
nothing here. But there was a time, January 4th, after I made an examination 
of the back porch, the steps on what would be the first floor landing, the back 
porch at 2119 Pennsylvania Avenue, and there was some small shot down in 

115 between the cracks of the floor board there. 


* * *&©* *©* *©* & KK & F 


121 ESSIE CAUDLE MITCHELL 
* *+ *&©* &* © *&* KK © F 
DIRECT EXAMINATION 
BY MR. FLANNERY: 
+ * * * * * £ OK * | 
122 Q. Directing your attention to December 12th, 1957, where were you em- 
ployed at that time ? A. In Desando’s, 1720 H. 
* * * *©* &©* © & KF * : 
In what capacity were you employed there? A. I was a waitress, sir. 
Is that restaurant also known as the Chicken Hut? A. Yes, sir. 


* * * *©* © © & KK * 


Did you know some of the customers by sight? A. Practically all of 


Did you know one Louis J. Teboe, Jr., as a customer 2 A. Yes, sir. 
How long had you known him? A. About a year. | 
* * *&* *£* *&* & &© K& * 
123 Q. I see. On December 12, 1957, where were you working ? That is, on 
what floor? A. I was working inthe Cocktail Bar on the first palear. 
Q. On the first floor? A. Yes. 
124 QQ. Did you see anyone you knew at that time, around ass 30 p.m.? A. Yes, 
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sir, f did. 

Q. Who did you see? A. I saw these two boys (indicating), and Alex 
Argate. That is all I seen that I knew. 

Q. You mean Argate? A. Yes sir, a Spanish boy. 

Q. A Spanish boy and a customer? A. Yes. 

Q. Now you say you saw these two boys. Who do you mean by that? A. 
Lauderdale and Swearingen came in with Argate. 

Q. Now for the record, indicate for the record where are Lauderdale 
and Swearingen? A. Sitting right there, the redheaded boy and black headed 
boy. 

MR. FLANNERY: May the record indicate that the witness has pointed 
to the two defendants? _ 

THE COURT: Yes. 

By Mr. Flannery: 

Q. Now, then, what did you notice, if anything? A. They came in and 
they ordered three beers. I served them the three beers. Lauderdale only 
had ene; Argate had two; and Swearingen had three. I went off at twelve 

125 o’clock. | 
Q. Did you see Teboe that night? A. No sir, I didn. 


* * * *&* © © © © * 


138 ROBERT P. ST. ARNOLD 
* *£+ *£ © © &©& © &© * 
DIRECT EXAMINATION 
By Mr. Flannery: 
+ *£ *© *©* © &* © & * 
139 QQ. Did there come a time after leaving Hasker In stitute and after your 
going to work for the Bureau of Interior, that you met Teboe again? A. No, 
I never met him until I came to work here in 56. 
Q. And did there come a time when you and he became roommates ? 
A. Yes, sir. 
Q. When was that? A. That was in September of ’57. 
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Q. Now directing your attention to December 12, 1957, did you see 
Louis J. Teboe, Jr., on that day? A. Yes, sir. 
Q. What time of that day did you see him? A. Well, I doen him at 
work off and on. But I seen him in the evening also. : 
Q. Did there come a time when you left work that day e | A. Yes, sir. 
Q. What time was that? A. Four-fifteen. | 
Q. Did you see Teboe at 4:15? A. Yes, sir, we left together. 
Q. Did you have a conversation with Teboe? A. Well, there was a 
group of us and we all just were talking and went off together. 
140 Q. And who was in the group? A. There was Myra Johnson, Beverly 
Baird, Vernon McGuire, Louis Teboe, and myself. : 
Q. Did you all work at the Bureau of Indian Affairs, the Interior De- 
partment? A. Yes, sir. : 
Q. Where didyau-go, the group of you, at 4:15? A. To a restaurant on 
19th and H Street, Captain Tom’s. : 
Q. What occurred at Captain Tom’s? What did you do there ? A. Well, 
we had a few drinks and we left Captain Tom’s about 7:30. | 
Q. P.M.? A. P.M. 
Q. On December 12th? A. Correct. 
Q. Now where did you go after you left Captain Tom’s Restaurant ? 
A. We went to the Ozarks. ! 
Q. To the Ozarks? A. Yes, sir. : 
Q. Did Louis Teboe go with you to the Ozarks? A. No, sir. 
141 Q. Where did you leave Louis Teboe? A. In front of Captain Tom’s 
we left him. : 
Q. At what time ? A. About 7:30. | 
Q. During the time that you were at Captain Tom’s, how many drinks 
did Teboe have; do you know? A. I would say about four. : 
Q. What was he drinking? A. Daiquiris. 
Q. Now when you left him around 7:30 p.m., what was his condition 
as to sobriety? A. Well, he seemed all right to me. I wouldn’t say he was 
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drunk cr nothing. 

Q. He was not drunk when you left him at 7:30? A. No, sir. 

Q. Now then, did you go the Ozarks? A. Yes, sir. 

Q. What time did you leave the Ozarks? A. It must have been between 
ten and ten-thirty. 

Q. Where did you go at that time? A. I went to our apartment. 

Q. Did someone go with you? A. Yes. Myra Johnson. 

Q. Very well. Did there come a time when you saw or heard from 
Teboe again that evening? A. Shortly after midnight I believe he came in. 

142 =I didn’t see him -- 

Q. Did you hear him? A. I heard him. 

Q. This was shortly after midnight? A. Right. 

Q. And it was then December 13th? A. Right. 

Q. What if anything did you hear him say? A. I never heard him say 
anything. 

Q. But you heard his voice? A. I heard him come in the door and come 
up the steps. 

Q. All right. Now did you see him any more that night? A. No, sir. 


* *«* *©§ *©* © &©& © © * 


ALEJANDRO ARGOTE 
* * * * * & *& * & 
DIRECT EXAMINATION 
BY MR. FLANNERY: 


* * * *©* © © © KF * 


Q. Do you know where De Sando’s Restaurant, also known as the Chicken 
Hut, is located? A. Yes, sir. 
Q. Have you been there? A. Yes, sir. 


* *¢£ *&©* *&©* © © © KF * 


Q. Did you go somewhere on December 12, around 8:00 o’clock? A. 


Yes, sir. 
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175 Q. What did you do, what happened after you got in the restaurant ? Bie 
I invited this fellow to have a beer with me and Martinez. : 

Q. You say you invited ‘‘this fellow’? A. Yes. | 

Q. Who do you mean? A. Swearingen. | 

Q. Is he here today? A. Yes. : 

Q. Will you point to him? A. There (indicating). | 

Q. Maybe you had better step down from where you are and identify him. 
A. Mr. Swearingen is the fellow with the blue shirt. : 

MR, FLANNERY: May the record indicate, Your Honor, that this wit- 
ness has identified the Defendant: Swearingen? ! 

THE COURT: Very well. 

* * * * * * *& * * 
178 Q. How was Swearingen dressed? A. Well, he was wearing a blue jac- 
ket. : 

Q. Anything else? A. Black pants; some kind of a ~ with a number, 
number four on it. I don’t remember right now. : 

Q. I show you what has been identified as Government’s, Exhibit No. 6 
for identification. I show you this ring. Look at that ring, and I ask you, 
have you ever seen it before? A. He was wearing that ring, 

Q. Who was wearing that ring? A. That fellow (indicating) 

Q. What fellow? A. Mr. Swearingen. 

Q. Did you see him wearing this ring that night ? 


* * *£ *£* *&©* &F* © KF * 


200 ANNE MARIE MURPHY 
* ad oa * eg x ae * x 
DIRECT EXAMINATION 
By Mr. Flannery: 
, cd by * * * * * * * 
Q. Was there a time when you were employed as a waitress at Desando’s 
Restaurant, also known as the Chicken Hut ? | 


* * *£* © *&* &* & XK 
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201 QQ. Were you working there Thursday, December 12, 1957? A. Yes, I 
was. 

Q. Were you working there around 10:45 p.m. that evening, December 
12th? A. Yes,I was. 

Q. Around that time, 10:45 p.m., did you see a person you now know to 
be or who was Louis Teboe, Junior? A. Yes. I waited on the deceased. 
Around 10:45 or 11:00 o’clock, I don’t know the exact time. 

Q. When you first saw Louis Teboe, Jr., where was he sitting? A. 
Well, Desando’s has an upstairs and downstairs. I was working on the 
second floor, and Mr. Teboe came in and he sat at the first booth on the 
right-hand side of the room, and I went over and asked him what he would 
like to have. He ordered a bottle of Budweiser. 

202 Q. Allright. At that time was there someone else seated there ? 
A. There was an old man, a gray-headed man, I guess in his late 50’s or 
early 60’s. 

Q. Very well. Did there come a time when the old man left? A. Well, 
the old man got up and he left and I went over and took his empty bottle and 
glass off of the table, and Mr. Teboe was sitting there alone. 

Q. All right. Now did he continue to sit alone, or did someone join him? 
A. There was a young fellow that came upstairs and went to the Men’s Room, | 
and Mr. Teboe followed him into the Men’s Room, and when they came out, 
well, they both sat together. 

Q. All right. Do you see that young fellow in the courtraom today? A. 
Yes, I do. 

Q. Where is he? A. The darkheaded fellow right there between those 
two gentlemen. 

MR. FLANNERY: Stand up. 

(Defendant Lauderdale stood.) 

THE WITNESS: Yes. 

MR. FLANNERY: Be seated. 

By Mr. Flannery: 
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Q. Is that the man who just stood up? A. Yes. 


MR. FLANNERY: May the record indicate the witness has identified 
Lauderdale ? 

THE COURT: Very well. 

By Mr. Flannery: 

Q. Now what time did Lauderdale join Teboe, approximately ? A. Well, 
Teboe had been there about ten or fifteen minutes, I don’t know, I would say 
it was after eleven o’clock. I don’t know the exact time. : 

Q. Very well. Now after Lauderdale joined Teboe did you go up to the 
table? A. Yes, I went over and asked him if he would care for something, 
and he told me not right then. He had taken Mr. Teboe’s bottle and was 
drinking out of the bottle and Teboe was drinking out of the glass -- the beer. 

Q. And then what happened after that? A. He looked over the rail and 
said, ‘‘Hey, Jack, come here a minute.” | 

Q. Who looked over the rail? A. That young man right there. 

Q. The young man who has been identified as Lauderdale ? A. Yes. 

Q. He looked over the rail and said what? A. ‘Hey, Jack, come here 

a minute.’’ | 
Q. Now when he said that, what did you notice, if anything ? A. Well, 
I was starting downstairs to see -- you see, you had to go downstairs to 
get your order from the Bar, and I was going downstairs and this sandy- 
headed boy right there was coming upstairs. ! 
Q. What sandy-haired boy? A. With the blue shirt on, right here (in- 
dicating). ! 
MR. TOOMEY: Stipulate the witness has indicated Mr. a 
THE WITNESS: I don* know his name. : 
THE COURT: Very well. : 
By Mr. Flannery: 
Q. Where did you see the red-haired boy? A. After Mr. Lauderdale -- 
is that his name ? : 
Q. Yes. A. He got up from the booth, and he looked over the rail. He 


| 
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said, ‘Hey, Jack, come here a minute.’’ I was approaching the steps to go 
downstairs to pick up an order, as Mr. Swearingen was coming upstairs, up 
the steps. 

Q. All right. A. And Lauderdale said to Swearingen, he said, ‘Do you 

205 want to take him for a ride ?’’ and he just nodded his head yes. Then he 
joined them. Then he -- do you want me to go on? 

Q. Yes. You mean Swearingen joined Teboe and Lauderdale? A. Yes. 

Q. Proceed. What happened after that? A. Well, I went on downstairs 
to the Bar and got my order and went back up again. Then Mr. Swearingen had 
left. He had gone back downstairs again. Then I went over to the table about 
five minutes or so later and wanted to know if they would care for another beer 
-- meaning Mr. Teboe and Mr. Lauderdale. They said yes. 

As I was leaving the table Mr. Lauderdale said, ‘‘Miss, will you ask my 
friend to come upstairs ?7? 

I said, ‘‘Who is your friend ?’’ 

He says, ‘“The fellow sitting down there near the Bar,’’ and so as I was 
walking away from the table Mr. Teboe says, ‘‘Well, I want a beer also. Make 
it three Budweisers.’’ 

So I went down to the Bar and I was standing there and I ordered three Bud- 
weisers, and as I was -- well, I paid for them and I went over to Mr. Swearingen 
and I told him that his friend wanted him upstairs, and I took the three beers up 
there and Mr. Teboe gave me two dollars and said, ‘‘Keep the change.’’ 

206 Shortly, after that, when they finished their beer, they left together. 
Q. Now did Swearingen come upstairs again? A. Yes, he did, and drank 


the beer. 
Q. All right. Now then, you say they left? A. Yes. All three of them left 


together. 
Q. By “‘all three’’ you mean Teboe, Swearingen and Lauderdale? A. And 


Lauderdale, yes. 
Q. Now do you recall approximately what time they left? A. No. It would 


have to be after eleven. It could have been about eleven-thirty or quarter of 
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twelve. I don’t know the exact time. ! 
Q. Do you recall how they walked down the steps? A. Well, Mr. Teboe 
was sitting by himself on one side of the booth, and Lauderdale and Swearingen 
were sitting on the outside of the booth. So Swearingen got up first and started 

down the steps and Mr. Teboe was behind him; and then Mr. Lauderdale was 
last, as they were going out the door. 

Q. Was that the last you saw of them? A. Yes. 

Q. Now what was Teboe’s condition as to sobriety when he left? A. Well, 

207 I don’t know. I would say he was quite high. I wouldnt call him paralyzed 

drunk or anything like that. He was able to walk on his own. i 

Q. Did he give some appearance of having been drinking ? A. Well, I can’t 
say, because, I mean, he lobked funny to me when I first seen him. He had 
funny looking eyes. But I don’t know. I mean -- ! 

Q. All right. Now what was the condition of Lauderdale and Swearingen 
as to sobriety? A. Well, they appeared to be sober. : 

Q. Appeared to be sober? A. Yes. 


+ * *£ *©* *&© © © K& * 


217 JOHN E. CLAYBORNE 
* ay * * x * * * * 
DIRECT EXAMINATION 
By Mr. Flannery: : 
* * * * * a *x * * | 
Q. Do you operate a taxicab? A. That is right. | 
218  Q. Directing your attention to December 12, 1957, around eleven thirty 
p.m., were you operating your taxicab at that time? A. Yes, I was. 
Q. What type of a cab did you drive at that time? A. Bison Number 25. 
Q. Now did there come a time around eleven-thirty p.m. when you were 
operating your taxicab on 18th Street, the District of Columbia ? A. That is 
right. | 
Q. Did there come a time when you picked up some passengers ? A. Yes, 
there did. 


26 

Q. Where did you pick up some passengers? A. On the Northeast corner 
of i8th and H, Northwest. 

Q. How many passengers did you pick up? A. Three. 

Q. Will you describe those people to the best of your ability? A. Yes. 
One was the short fellow wearing a blue overcoat. He was about five-feet-five, 
I guess. Then there were two taller boys, and that is the only description I 
can recall at this time. 

Q. All right. You are not able to identify any of those people, are you? 

A. No. 
219 Q. Did you later on -- well, strike that. Where did you take these people ? 
A. They asked to be driven to 2119 Pennsylvania Avenue, Northwest. 

Q. Did there come a time when you found out who the shorter man was? 
A. Yes. The next day when I picked up a paper and was reading about this 
murder case. 

MR. DIETZ: I object, Your Honor. 

MR. FLANNERY: Well, he hadn’t stated what he read yet. 

THE COURT: Proceed. 

By Mr. Flannery: 

Q. Did you see something in the newspaper? A. I recognized the address, 
when I saw it was at this address. I remembered that I had a run to that ad- 
dress. From looking at the picture I recognized the deceased. 

Q. The picture of the deceased in the paper the next day? A. Yes. 

Q. And that was Louis Teboe, Junior; is that right? A. Thatis right. 


* *£ *&©& *&©§ &©* *&* © © * 


222 VERNON HOWARD SIMPSON 
* * * £ & £ & * * 


223 By Mr. Flannery; DIRECT EXAMINATION 


Q. Young man, keep your voice up and state your name, please. A. My 
name is Vernon Howard Simpson. 

Q. Talk to me real loud. A. Vernon Howard Simpson. 

Q. Mr. Simpson, how old are you? A. I am seventeen. 


é xer 
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.- Do you know James H. Swearingen? A. Yes, sir. 
Do you see him here today? A. Yes, sir. 
. Will you point him out? A. James? 
Yes. Swearingen. A. Well, I know them by Jerry and, Jack. 


22. 


Well, do you see Jerry here today? A. Yes, sir. 
Where is Jerry? A. Right there (indicating). 
Which one is he? A. There (pointing). 
That is Lauderdale: Now you know him by “Jerry”? A. Yes, sir. 

Q. Do you see Jack here today? A. Yes, sir, right there, the red-headed 
boy (indicating). 

Q. The red-headed boy? A. Yes, sir. 

Q. When did you first meet those boys? A. It was ona Tuesday night, 
at my girl’s house, Joan Nutwell’s. 

Q. Tuesday night of what month? A. December. | 

Q. Last December, 1957? A. Yes, sir. _ ; 

Q. Now where did your girl friend live? A. 1731 P. Street. 
Q. Northwest? A. Yes, sir. 
Q 
Q 


© © © 
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. In the District of Columbia? A. Yes, sir. 
- Yourgirl friend’s name is Joan Nutwell; is that correct ? A. Yes, sir. 
*—@Q. Do you recall what day that was, what the date was in December, 
approximately ? A. Well, I can -- | 
225 Q. To the best of your recollection. A. Well, I can figure it out. Decem- 
ber 10th. It was a Tuesday night, December 10th, last year. 7 
Q. Now that was the first time you met them? A. Yes, sir, Tuesday night. 
Q. Now did there come a time when you saw these two people again? A. 
Yes, sir. I saw them the following night, December eleventh. 
Q. December 11, 1957? A. Yes, sir. That was a Wednesday night. 
Q. Yes. And did you talk with them that Wednesday night? A. Yes, sir. 
Q. What conversation did you have with Lauderdale and Swearingen that 
night? A. Well, we just talked about different things, parties and stuff like that. 
Q. Allright. Did there come a time when you tontattedeither one of these 
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people again? A. No, sir. 

Q. All right. Did there come a time when you talked to either one of 
them again? A. Yes, sir. 

226 Q. Whenwas that? A. That was Sunday morning. 

Q. Sunday morning, December what date, do you recall? A. The 15th. 
December 15th, Sunday morning. 

Q. What did you do on December 15, 1957? A. WellI called up Jerry 
to teli him that -- Q. By “Jerry” you mean Lauderdale? A. Jerry Lauder- 
dale. I called him up to tell him that I was sorry that -- you see, I was sup- 
posed to go to a dance Saturday night, and I went there but I was an hour and 
a half late, and I was supposed to pick up Jerry Lauderdale, and I called him 
up to tell him I was sorry I was late and I didn* see him there. 

Q. All right. And did you have a conversation with Lauderdale after you 
called him? A. Yes, sir. 

Q. What was that conversation ? 

MR. TOOMEY: At this point, Your Honor, I would object on behalf of the 
defendant Swearingen to any conversation that was held between this witness 
and Lauderdale. 

THE COURT: The Jury is instructed that the testimony regarding conversa- 
tion with the defendant Lauderdale as being received may be considered by the 
jury only in relation to the defendant Lauderdale and not to the defendant Swear- 
ingen. 

227 By Mr. Fiannery: 

Q. Now, Mr. Witness -- A. Yes, sir? 

Q. Now what conversation did you have with Lauderdale? A. Well, he 
said that he was in a fight Saturday night -- well, he said he was in a fight. 

Q. And what did he say about the fight? A. He said that Jerry and Jack 
was with this guy and that this person was a homosexual. 

Q. Yes? Then what did he say? A. And this person started messing 
around. So Jerry hit him. 

Q. How did he say he hit him? A. He hit him in the face. 
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Q. Did he say that he hit him with anything, or how did he describe it? 
A. Well, first he hit him in the face and then he hit him again. I think he 
said he knocked him down the stairs and this guy started screaming and 
hollering or making some sort of noise. So he hit him over the head then, 
then Jerry hit him over the head with a blackjack. | 

Q. Jerry told you he hit him over the head with a blackjack A. Yes, 
sir. 

228 Q. Then what did hé say happened to the blackjack? A. tt broke. 

Q. What else did he say happened? A. Well, this guy kept on screaming, 
so Jack stabbed him. 

Q. Did you ever own a knife? A. Yes, sir, I did. 

Q. And did you have that knife in your possession on December 10th or 
the 11th? A. Yes sir, I did. | 

Q. What did you do with the knife? A. I gave it to Jerry. 

Q. Jerry Lauderdale? A. Yes, sir. 


Q. And did Jerry Lauderdale ever tell you what he did with the knife ? 
A. He didn’t tell me what he did with the knife until a long time ago. He 


said that he threw it away. : 
Q. When did he tell you he threw it away? A. That was the same day that 
Jerry and Jack were pursuited -- picked up. ! 
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248 WALTER M. EVANOFF 
* * * * * &* KE & * 
DIRECT EXAMINATION 
BY MR. FLANNERY: 
Q. State your name, please. A. Walter M. Evanoff. ! 
Q. You are a member of the Metropolitan Police Force, = you not ? 
A. ¥es, sir. | 
Q. You are assigned to the Homicide Squad? A. Yes, alin: 
Q. Were you so employed on January 2, 1958? A. Yes, sir. 
Q. Directing your attention to January 2, 1958, around 11:45 p-m., where 
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were you? A. I was in the 1700 block of Pennsylvania Avenue, some place " 
in that vicinity. “ 

Q. In the District of Columbia? A. Yes, sir, in the Northwest section, 4 

249 District of Columbia. sie 
Q. Were you cruising the area in a police car? A. Yes, sir, ina “ 

police cruiser. ¥ 

Q. And was there another police officer with you? A. Yes, sir, I had : 
Sergeant Carl Rudbeck with me that evening as my partner. ie 

Q. Was one of your duties that night to continue the investigation of the 

death of one Louis J. Teboe, Jr.? A. Yes,sir. < 





Q. At around 11:45 p.m., January 2, 1958, did something occur? A. Yes, 
sir, it did. 

Q. Please tell His Honor and the jury what happened. A. We had just 
cruised by Gawler’s Funeral Home in the 1700 block of Pennsylvania Avenue 
and I saw a group of boys, about five of them, and what drew my attention 
to these lads, they were unusually noisy. When the boy at the end, who is the 
red-headed fellow there (indicating) , James Swearingen hit the light, the 
light hit down and he had red hair. We had a lookout for a boy with red hair. 

I swung my cruiser around, I driving at the time, and I informed my 
partner, Car] Rudbeck, -- 

Q. That would be hearsay. So you said something to him, did you? 

250 + # «A. Yes, sir. 

Q. After that, what did you do? A. I stopped the cruiser and waited 
for the group of lads to walk up to the cruiser so I could get a closer obser- 
vation of this boy, but they didn’t walk by the cruiser, right in front of Gaw- 
ler’s and there was a ’49 black Plymouth, I don’t know the tags, but Virginia 
tags and they began to pile into the car. 

In order to get a better view, I got out of the vehicle and walked over to 
the car and asked Swearingen to come over here a minute, and ‘I would like 4 
to talk to you,”’ and he walked over to me and we were directly under the 
street light there and I began to observe the marks that the lookout had. 
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The hair matched very good. Closer examination showed a scar on al- 


most the center of the eyebrows, which matched perfectly. There was one 
last thing. I said, Jack’? -- ! 

MR. DIETZ: Your Honor, I am going to object. I realize this is ad- 
missible against Swearingen, but I want to have the record show I object to 
the hearsay out of the presence of Lauderdale. | 

THE COURT: Very well. The jury is instructed, in so far as this testi- 
mony relates only to the Defendant Swearingen, you will consider it only in 
that regard and not consider it against the Defendant — 

251 BY MR. FLANNERY: ! 

Q. Go ahead. A. I said, ‘‘Jack, let me see that ring,’’ and it was a long 
hunch because I didn’t know whether the boy was wearing the ring or not. 
When he brought the ring up, it was a solid silver ring and it didn’t look 
tailor-made by a jeweler, but it had the initial “S” on it. 

When I saw the ring, I then asked him for identification, | what was his 
name. He pulled out, I believe, a draft card with the name of ‘James Swear- 
ingen’? on it. | 

I then asked him, ‘Do they call you Jack,’’ and he said, “Yes,” and I 
said, ‘Why ?”? ! 

He said because of his father wearing a jacket with the name ‘‘Jack”’ 
written on it and he inherited the jacket and the name with it. 

Then I called for the cruiser 22 which is the auxiliary cruiser with Ser- 
geant George Donahue in it, who was the man directly assigned to the case. 

I had a hot suspect and I wanted the man very familiar with the case to be 
on hand, soI sent for George. 3 

In the meantime, the dispatcher was trying to locate Sergeant Donahue. 

I took the names of the other four lads that were there on the corner and, 

among the names, was Lauderdale, Gerry Lauderdale there (indicating). 
252 Of course, I had no idea what would eventually come about and that I 

would meet him, Lauderdale, about three hours later. : 

Q@. So what did you do with Swearingen at that time? A. I took Swearingen 
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-- at that time I asked Swearingen would he like to come along with me and 
he said, ‘Where to,’’ and I said, ‘I would like to have somebody look at 
you,”’ and he said, ‘‘Would it take long ?” 

I said, ‘“No”’ and he said, ‘‘Where at??’. 

I said, ‘‘At police headquarters,’ and he turned around and he asked the 
other fellows would they wait for him and they said that they would. He then 
asked me would it be all right if they would wait and I said, “Sure” and I 
gave them directions, after we put Swearingen into the automobile, for them 
to follow us on down to Third and Indiana to the Municipal Building and they 
could wait out in front. 

At that time, the dispatcher had contacted George Donahue and I came 
upstairs with Jack and I told Jack he can take a seat in the anteroom, that I 
would like to see my partner. 

Q. All right. Did you book this defendant down there at police headquar- 
ters? A. Yes, sir, he was booked. I believe he was Case No. 19 and he was 
booked about 12:05. 


253 Q. A.M. A. A.M., yes, sir. 


Q. And you turned him over to Sergeant Donahue? A. Yes, sir, he was 
very familiar with the case. 

Q. I wish, at this time, Sergeant, to show you Government Exhibit No. 6, 
this ring. Is that the ring that you recovered from Swearingen when you ar- 
rested him? A. Yes, sir, that is the ring he showed me. 

Q. Now then, proceeding with your testimony and directing your attention 
to January 3, 1958, actually the same night, past midnight but January 3 now, 
did there come a time in the early morning hours of that day when you did 
something else in connection with this case? A. Yes, sir. I was then told 
that the second man -- 

Q. Well, you had better not go into that. Don’t say what you were told, but 
as a result of being told something, what did you do? A. As a result of being 
told, as I said previously, on the scene when I first picked this lad up, Swearin- 
gen, I took the names and among those names was Lauderdale’s name. 
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When the name Lauderdale was brought out as being with Swearingen 
on the evening -- | 
a! MR, DIETZ: I object. 
r THE COURT: I will sustain the objection. Say what you did. 
254 BY MR. FLANNERY: 7 
Q. Just what you did. Did you get certain information? “ Yes, sir, 
we did. 
Q. As a result of that information, tell His Honor and the jury what 
you did, not what you said to anyone. A. Okay. We went to Maryland, Park- 


°° 
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Me side, I believe, Maryland, or Parkland, and went to the home of Lauderdale. 
~ Q. Is that in Prince Georges County, Maryland? A. i sir. Our first 
stop was at Prince Georges County Police. 


‘- Q. Did you obtain a warrant there? A. Yes, sir, and informed the Prince 
Georges County Police of our presence. | 
@. Who went to Landerdale’s house with you? A. Sergeant Carl Rudbeck, 
Sergeant William Friel, Sergeant Emmett Gray from the Prince Georges 
County Police and, I think, a detective by the name of Andre -- 
Q. Andresen? A. Andresen, that is it. 
Q. What time did you arrive at Lauderdale’s home in Prince Georges 
County, Maryland? A. I would say about 3:30, 3:45. 
Q. A.M.? A. A.M., yes. | 
255 Q. Do you recall the address of his home? A. I think it is number 30, 
if I am not mistaken. : 
Q. Do you recall the name of the street, and if you don’t -- A. I really 
v don’t recall the name of the street, sir. 
' Q. In any event, there did come a time, around 3:30, 3:40 a.m., when 
you arrived at Lauderdale’s home. What did you do when you arrived there ? 
A. I went up to the front door with Sergeant Friel and Sergeant Gray from 
the Prince Georges County Police. We knocked at the door. | A man answered 
the door. Sergeant Gray introduced himself and asked him if Lauderdale 
lived there and he said he did. It was his stepson. He said, ‘Is he at home,’? 
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and he said, ‘*‘Yes, he is upstairs sleeping.’ 

He said, ‘“May we see him,‘ and he said, ‘‘Yes.”? He took us upstairs 
and we woke Gerry up. 

Q. And by Gerry, do you mean the Defendant Lauderdale? A. Gerald 
Lauderdale, the dark-haired boy. 

Q. Seated at counsel table? A. Yes. 

Q. Was he then placed under arrest? A. Prince Georges County had 
the jurisdiction there, sir. 

Q. All right. Where was he taken from his home? A. He was taken to 
Prince Georges County, Seat Pleasant Division, Police Station and there 
he was booked and fingerprinted and photographed by the Prince Georges 
County Police. 

256 Q. All right. 

MR. FLANNERY: May we approach the bench, Your Honor ? 

THE COURT: Very well. 

{At the bench:) 

MR. FLANNERY: Your Honor, I expect this witness to testify from this 
point on that, during the booking process at the Prince Georges County Police 
Station, while this man Lauderdale was being fingerprinted and photographed, 
he was questioned and made certain admissions involving himself in this 
homicide. He then signed a waiver of extradition and came back to the Dis- 
trict of Columbia with the Washington Police. 

It is my view that the admissions he made at that time are not violative 
of the Mallory Case or any other case and are admissible in evidence. 

1 approached the bench, out of an abundance of caution, to make this prof- 
fer of proof so, if counsel sees fit to make objection, they may do so. 

THE COURT: What do you have to say, Mr. Dietz? 

MR. DIETZ: I think, in all fairness, we should have the jury removed and 
let me interrogate this man further on the duress before those statements 
were made. 

257 THE COURT: I think that is fair. 
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(In Open Court:) 

THE COURT: The Marshall will take the jury to the ry room. 

(The jury retired from the court room.) : : 

BY MR. FLANNERY: 

Q. What time did you arrive at the police station at Seat Pleasant, Mary- 
land, in Prince Georges County? A. It was very clase to 4:00 o’clock, if not 
4:00 o’clock itself, sir. 

Q. Very well. Was Lauderdale questioned at his home sot this case, 
in your presence? A. No, sir, he was not questioned at his home at all. 

‘Q. Was he questioned enroute to the police station from his home? A. 
No, I think the conversation was generalized there to this extent: It seems 
that Sergeant Friel, who has a daughter around his age, had gone to the same 
high school and they just talked in generalities. Sergeant Friel asked him 
what school he went to and he told him, and he asked him about various young 
people that he knew and everything like that and the conversation was gen- 
erally in that vein until we arrived at Prince Georges County Police Station. 

Q. When you arrived at the Prince Georges County Police Station around 
4:00 a.m., what happened there? A. At that time, the Sergeant from Prince 
Georges County Police, who accompanied us, took him and began to process 
him through their station, what I mean, fingerprinting, photographing, made 
extradition papers up, and he, in turn, waivered them and that process was 
taking place at that time. ! 


258 QQ. During that process of fingerprinting, photographing and making up 


the waiver of extradition papers, did Lauderdale make any statement in 
connection with this case? A. AsI stated, Sergeant Friel was the one who 
was talking to Gerry Lauderdale and, in the conversation with him, I believe 
he started out by saying, ‘“You know why we are here, don’t you, Gerry ?”’. 
And Gerry said he does and I heard the boy, Gerry Lauderdale, state how he 
was with Swearingen in a tavern on Pennsylvania Avenue when a fellow came 


in and offered to buy them a beer. 
This man, in turn was refused the beer by the bartender because he was 


| 
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sort of unsteady on his feet. They then left this bar and went outside and 
hailed a cab and they went just a short distance in this cab until they left 
the cab and went into another bar and at that bar, I think he said, they had 4 
a couple of schooners of beer. he 

They left there and they were walking down an alley and this fellow said “ 
that he lived here and he says, ‘I am going upstairs and I will see if we can 
go in’’ and he went up the stairway. 

259 Coming back down again, he told the two fellows that they cannot go in 
because his roommate is entertaining his girl friend in the apartment and 
could not go in. 

At that time, Lauderdale said this fellow made a pass for my fly and he 
says, ‘I really blew my lid’’ and I smacked him a couple of times in the 
face. He said then he wouldn’t go down after he ‘hit him so he hit him once 
again and at that time he followed the blows, he said with a blackjack that 
he always carried with him and he said the guy started to scream and he 
threw the blackjack, I believe he said, on the porch and while he was scream- 
ing, Jack went after him and started to cut him with a knife and Lauderdale 
said that he tried to stop it but he said it was too late because Jack is a hot- 
headed fellow, anyway, and he says, “and that is it.” 

Q. Did he say, or was he asked in your presence, what his purpose 
had been in going to that particular area where he met this man on that 
night? A. On that point, he was very blunt about it. He said they had gone 
into town and hit that particular section of the city to meet queers to get 
money in order to go to a dance. 

MR. DIETZ: For the record, this examination is for the purpose of de- 
termining whether this alleged statement is admissible, is that correct? 

260 THE COURT: Very well. 

BY MR. DIETZ: 

Q. Officer Evanoff, when you first got to Lauderdale’s home, you were 
in the company of the Seat Pleasant police who had a warrant. What was that 
warrant made out for, what charge? A. A fugitive from justice. 
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Q. From justice for what, murder? A. Yes, sir. ! 

Q. Now, when you got into the house, you or anybody in your presence, 
did anyone tell Lauderdale’s stepfather that you came to arrest him for mur- 
der? A. I believe the father was told that at the piano. When you walk into 
the house, there is an upright piano standing there. 

MR. DIETZ: Will you stand up, please ? 

(Thereupon, a man in the court room stood up.) 

BY MR. DIETZ: 

Q. Is this the man (indicating) that you saw? A. I pelieve he is but when 
I saw him, he had no glasses on and I think he had on a blue robe, and because 
of the robe, I guess we must have gotten him up out of bed. ! 

Q. I ask you if you heard Mr. Haney ask either you or any of the other — 
officers, either District Police or Seat Pleasant Police, who were-with you, 
what they wanted with Gerald and hear them answer that they were just in- 


261  vestigating some kids that were in trouble in Washington for a gang fight ? 


I ask you if you heard that? A. No, sir, that I didn’ hear. | 

Q. You didn’t hear anything, any words to that effect ? A. No, sir, being 
the anchor man on the team. 

Q. Were you the last man to cone in? A. I was the last one to come in 
and when we were informed that Gerry Lauderdale was upstairs, the man in 
charge of my detail, Sergeant Friel, told me to go to the rear of the house 
until Sergeant Rudbeck and Sergeant Emmett Gray’s partner that the boy was 
here and there with the parent, now, so his brother, I believe, led me through 
the basement and I, in turn, opened the door and informed them that the boy 
was here. | 

The boy and I came back upstairs. | 

At that time, Gerry, if I remember right, was in a pair of longjohns and 
they were bright red and I told him, ‘Do you remember me, pene and he 
looked up a little bit and he said, ‘I think I do.”’ : 

And I said, ‘“‘On Pennsylvania Avenue a couple of hours ago, the officer 


who stopped you,’’ and he said, ‘‘Yes,”? and that was the extent of it. That 
| 
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Was my participation in that sortie. 

262 QQ. Did you or any other detective, either Seat Pleasant or District 
Police, in your presence, tell Lauderdale that he was being arrested for 
murder, on a warrant for murder? A. Yes, sir, Sergeant Friel told him 
that. 

Q. When was that? A. Sergeant Friel, it was in the automobile once 
that it was mentioned in front of me and, naturally, in the police station it- 
self when the statement that I just gave, to the best of my knowledge, the 
words that Lauderdale used in describing what had happened. 

Q. Officer Evanoff, as I understand it, it was not until after he was out 
of the house and out of the presence of his stepfather or his mother or any 
of his other relatives that, to your knowledge, he was first advised he was 
being arrested for murder. Is that what you testified, and if I am wrong, 
correct me. A. I said, if I recall right, I believe the father was told by 
the upright piano. 

Q. No, I said Lauderdale. A. Lauderdale -- Oh, like I said, at the time 
I heard it when he got into the car with us to be taken back to Prince Georges 
County Police Station. 

Q. He was out of the house? A. Yes, sir, but like I said, I didn’t come 
on to the scene until he was up. 

263 Q. I asked you whether you or anyone in your presence said anything 
to Lauderdale in the house about him being charged with murder. A. To 
my knowledge, I can’t directly answer that question. I can’t answer it. 

Q. All right. When he got down to the Seat Pleasant Police Station, 
did you or any other officer in your presence inform Lauderdale that he had 
the right to counsel? A. Oh, yes. 

Q. You did? A. That was it. Sergeant Friel informed him. 

Q. When was that? A. Sergeant Friel informed him while the processing, 
the photographing and fingerprinting was going on. 

Q. That is the Seat Pleasant police officer? A. No, Sergeant Friel is 
with the Metropolitan Police. 
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Q. Did you or Sergeant Friel or any other officer, either Maryland or Dis- 
trict Police, explain to Gerald Lauderdale in the Seat Pleasant Police office that 
he did not not have to voluntarily go back to the District and that when he signed 
extradition papers ‘you would immediately return him to the District ? A. Yes, 
that was explained to him very thoroughly. 

Q. By whom? A. That was explained to him by the Sergeant of the Prince 
Georges County Police and also Sergeant Friel again and, if I can remember 
right, he read the paper. It was a mimeographed copy, I believe. i It is blue. It 
is a standard form and he held it in this hand (indicating) and he read it and he 
asked for an instrument to sign it with and he turned around and he pushed him- 
self up to the desk and he signed it and he handed it back. ! 

| 264 Q. At the time that he read this extradition paper, before he. signed it, was 
he notified that he has the right to be advised by counsel before he signed it ? 
A. I can’t answer that question because I drew myself away on — errand 


at that time. 


Q. Allright. Officer Evanoff, when you saw Gerald, he was in the longjohns, 
as you explained? A. Bright red. 

Q. And he had just been taken out of bed. Were you in the room when he 
was awakened in the bed room? A. He was already up. I came up the stairs with 
the brother at the time because I had just informed the officers . the back and 


opened up the door. | 

Q. Were you in a Metropolitan Police uniform or did you have a badge, or 
were you in plain clothes? A. We were in plain clothes. 2 

265 Q. Were there any uniformed police officers there, either Metropolitan or 

Maryland police? A. No, sir. | 

Q. All plain clothes? A. All plain clothes. 

Q. When you got Lauderdale out of the house, was he still halt asleep ? 
A. I think he was more cold than anything else and I gave hima cigarette in the 
car. 3 

Q. Was he wide awake when he was at the police station at Seat Pleasant ? 
A. I believe then he was wide awake, yes. It was quite a cold ae It was 
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in January. 

Q. I hope he had something over the longjohns. A. Yes, he was pretty 
well dressed. 

Q. Were you with him when he got dressed, after he was first dressed ? 
A. You mean as he was starting to get dressed ? 

Q. Yes. A. I think I came downstairs with the boy again. There was a 
dog in the house, if I am not mistaken, and the boy and I, we were the first to 
go downstairs and the others followed. I am pretty sure of that because, in 
getting into the car, it is a two-door car, I was the first officer sitting on this 
side and then Sergeant Friel sat here (indicating) and then Gerry Lauderdale 
sat there. 


266 Q. Officer Evanoff, did you hear anyone, either yourself or anyone else 


in your presence, tell Lauderdale that if he signed these extradition papers 
it would go easy for him in the District, or easier for him? A. No, sir, that 
statement was not made. 

Q. Or any words to that effect, that it would be lighter on him or easier 


on him if he didn’t try to contest the matter? A. That statement was not made. 


Q. At least it wasn’t made while you were there? A. Yes, I didn’t hear 
that statement. I mean, I can say that I did not hear that statement made. 

MR, DIETZ: That is allI have. 

MR. TOOMEY: I have no questions. 

THE COURT: Do you have anything further, Mr. Dietz, with respect to 
cross examination of this witness or do you have any testimony that you want 
to offer on the question before the Court ? 

MR. DIETZ: I have nothing further as far as cross examination of this 
witness, and, if Your Honor will bear with me for approximately ten seconds, 
I will see if we have artyfhing further. 

THE COURT: Very well. 

MR. DIETZ: I think that we should have some testimony from the defen- 
dant on this point. 


267 THE COURT: All right. You may step down. 





PrP eb cm 


a, ee ar oe 


(Witness excused temporarily.) 
Thereupon, 
GERALD O, LAUDERDALE | 
was called as a witness and, after being first duly sworn, was examined and 
testified as follows: | 
DIRECT EXAMINATION 

BY MR. DIETZ: 

Q. State your name, please. A. Gerald O. Lauderdale. : 

Q. You are the defendant, Gerald O. Lauderdale, in this oa ? A. Yes, I 


Do you recall the day that you were arrested? A. Yes, I do. 
What day was that? A. January 3. ! 
Was it late at night or early in the morning? A. It was carly in the 
morning aroumd 2:00 o’clock, around there. | 
Q. Speak up a little louder. A. It was around 2:00 me 


Q. Early in the morning? A. Yes, sir. 
Q. When you were arrested, tell the Court what happened, and please 
268 speak up loudly. A. From downtown? 

Q. No, from the time you were arrested at your home. A. I was asleep 
andwhen they came up there, they woke me up and told me they wanted to 
talk to me soI dressed and went out to the car. : 

Q. Before you get to the car, and while you were still in the house, did 
anybody tell you you were being charged with murder? A. No, there wasn’t. 

Q. Did anyone tell you what they wanted to talk to you about ? A. They 
just said they wanted to question me. 

Q. And after you got to the car, what happened then? A. Well, I got in 
and then I started talking with the Sergeant, talking about school and his daugh- 
ter and different things. | 

Q. Speak louder. I can hardly hear you. A. I said, we got in the car and 
we started talking about general things, about school, if I knew his daughter 
and stuff like that. ! 
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Q. Did there come a time that you got out of the car? A. Yes, at Seat . 

Pleasant jail. ' 

Q. From the time you got in the car and drove in the car to Seat Pleasant 4 

jail, did anybody tell you you were being charged with murder? A. No, they : 

269 = didnt. a 
Q. Did anybody tell you you had a right to hire an attorney to advise you? 

A. No, they didn’t. é 

Q. When you were in the house, before you got into the car, did anybody : 


tell you you had a right to hire an attorney to advise you? A. No. 

Q. You told us when you were in the house and when you were in the car. 
Whenyou got to the Seat Pleasant jail, will you tell the Court, in a loud voice, 
what happened. A. Well, I don’t remember too distinct what happened. We 
went down to the basement, the bottom floor, I guess it was, and went in this 
small room and they started talking to me and then they had some papers out 
there and they asked me to sign them and I picked them up to read them and I 
asked them what it was and I was half asleep and things weren’t too clear to 
me. 

I asked them what it was and they told me it was a formality, just to sign 
them, and I didn’t find out until I got to the District jail that they were extra- 
dition papers. 

Q. Before you signed them, did you read the papers, or did anybody read 
them to you? A. No, nobody did. ~ 

270 Q. Did anyone, the Metropolitan police or Prince Georges police or any- 
one tell you before you signed those extradition papers that you had the right 
to an attorney? A. No, they didn’t. 

Q. Did anyone tell you, either Metropolitan police or Prince Georges 
County police or any judge or any commiting magistrate tell you, when you 
were in Seat Pleasant, Mary land, that you didn’t have to make any statement, 
and any statement you might make might be held against you at your trial? 
A. While I was at Seat Pleasant ? 

Q. Yes. A. No. 





a 





43 

Q. You signed those papers, the extradition papers, did wo not? A. Yes, 
sir. ! 
Q. Then what happened? A. Then they took my finger prints and photo- 
graphed me and then they took me down to the District Precinct No. 1. 

Q. District Precinct,. did you say? A. Yes, No. l. : 

Q. In the ride between the Seat Pleasant police station, where you signed 
the extradition papers, and No. 1 police station, the Municipal Center Building, 
did anyone tell you that you had the right to an attorney or that any statement 
you made might be held against you? A. Not then, they didn’t, no. 


271 Q.:All right. How long were you in the District police station, No. 1? 


A. I don’t know. I was half asleep and I guess it was a couple of noes Then 
they put me downstairs in the basement where they lock you up. 

Q. Did there come a time that you were arraigned before a committing 
magistrate? A. Yes, there did. : 

Q. When was that? A. The following morhing. ! 

Q. The following morning ? A. Yes, about 10:00 o’clock, I: guess. 

Q. From the time that you were first arrested up until the time that you 
were arraigned, before the United States Commissioner here in the District 
of Columbia, did anyone inform you that you had the right to an attorney and . 
that you did not have to make any statement and that any statement you made 
might be held against you? A. Not that I remember. | 

Q. Were you ever told anything in the nature of a promise of light treat- 
men. from the police if:you voluntarily made a statement? A. Yes; they said 


it would be easier on me if I cooperated with them. | 


272 Q. Who said that to you, and how many times was that said to you, if it was 


more than once? A. It was said to me quite a few times. I don’t remember 
exactly how many times. I think it was Sergeant Donahue and some other of- 
ficer. I don’t know who the other one was. | 
Q. Do you remember precisely what words were used when these promises 
were made to you? ! 
MR. FLANNERY : I might say, if Sergeant Donahue said it to him, that is 
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not what we are concerned with here. We are concerned with what happened 
in Maryland. 

MR. DIETZ: I think if we go into the entire scene it will save time, may- 
be not this afternoon, but tomorrow. 

THE COURT: Proceed. 

BY MR. DIETZ: 

Q. Do you remember exactly what words were used by the police when they 
told you about it being easier for you if you cooperated? A. He just said that 
if you cooperate, you know, and help us out, that it will be easier on you and we 
will get up and tell them that you cooperated and to make it easier on you. 

Q. Did you believe the police when they said that to you? A. I did. 

273 Q. I didn’t hear you. A. I did. 

Q. Do you recall, after your arraignment, an officer Pitts or police officer 
for the Metropolitan police here in the District of Columbia coming to you down 
at the District jail? A. An officer came down to see me but I don’t remember 
what his name was. 

Q. Where was that? A. Up in the rotunda. 

Q. Of the District of Columbia jail? A. Yes, sir. 

Q. Was that after you were arraigned in this case? A. Yes, sir. 

Q. Did you talk with that officer? A. Yes, sir. 

Q. And at the time that you talked to that officer, after your arraignment, 
after you had, been advised by the United States Commissioner that you did not 
have to make any statement, did you talk and make a statement to that officer ? 
A. No, sir. 

Q. You did not? A. Not that I remember -- I talked to him but, I mean, 

I didnt sign no papers or nothing. 

Q. You talked to him? A. Yes. 

274 Q. When you talked to him, did that officer, at that time, make any promises 
to you of any nature whatsoever? A. I don’t remember that. 

Q. You dont remember it? A. Not today. 

Q. Did that officer repeat a statement made to you earlier that it would go 
easier with you if you talk? A. Would you say that again? 
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Q. Did that officer talk to you down in the rotunda at the jail and repeat 
the statement that it would go easier with you if you talked? A. Yes, they 
told me as long as I cooperated with the police, I would get off easier, or 
words to that effect. : 

MR. DIETZ: That is all I have. 

CROSS EXAMINATION 

BY MR. FLANNERY: 

Q. Lauderdale, what time were you arrested? A. I don’t know. It was 
around 2:00 o’clock, but I was asleep soI am not sure. 

Q. You knew why you were being arrested? A. Yes. : 

Q. You knew you were being arrested for your involvement in the death of 
Louis J. Teboe, Jr.? A. I didn’t know for sure, but I figured that probably was 

275 what it was, but I wasn’t sure. 

Q. You knew when they picked Swearingen up:earlier the previous night that 
he was being picked up in connection with Teboe’s death, didn’t you? A. No,I 
didn’t know what he was being picked up for. ! 

Q. You had a pretty strong suspicion of that, didn’t you ? A. I had an idea. 

Q. So you are not telling the Judge, are you, that when you were arrested 
at your home you didn’t know what you were being arrested for? A. They just 
said they wanted to question me. I didn’t know whether it was on that or not. 

Q. How long did it take you to drive down to the police sl A. I dont 
remember exactly how long it was. 

Q. About 10 or 15 minutes? A. Around that. 

Q. And during the ride from your home down to the Prince Georges County, 
Seat Pleasant, police station, there was just general talk about things concern- 
ing your school and Sergeant Friel’s daughter, is that right ? A. Yes, sir. 

Q. When you arrived at the police station, they took your fingerprints and 
picture, didn’t they? A. Yes, sir. 

276 QQ. And then the police asked you what you knew about the death of Louis 
J. Teboe, didn’t they? A. No, they didn. : 
Q. Did they question you about it? A. No, they didn’t. They asked me if I 
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knew what I was down here for and I said I wasn% sure. 

Q. What did you say then? A. I didn’t make no statement. 

Q. You heard Sergeant Evanoff testify. You heard him say, did you not, 
at the Seat Pleasant police station you admitted that you had hit this man 
with your fist and with the blackjack. Did you say that? A. I don’t recall 
Saying that. 

Q. What? A. I don’t recall saying that. 

Q. You don’t remember? A. No, sir. 

Q. Did you, or didn’t you? A. No, sir. 

Q. Do you deny saying it? A. Yes, sir. 

Q. You deny making the statement that Sergeant Evanoff said you made at 
Seat Pleasant police station? A. Yes, sir. 

277 Q. You deny that? A. Yes, sir. 

Q. Did you agree to go back tothe District of Columbia with the District 

of Columbia police officers? A. They just asked me, you know, they was 


going to take me down to No. 1 where Jack was and I said, ‘‘Okay.’’ 
Q. You said okay, so you agreed to go back? A. Yes, but I didn’t know 
there was a law. I didn’t know nothing about extradition papers or nothing 


like that. 

Q. But you agreed to go back? A. Yes, sir. 

Q. You didnt object? A. Well, I wanted them to tell my mother. They 
said they had told her. 

Q. You ‘didn’t say, ‘I don’t want to go to the District of Columbia,’”” 

did you? A. No, sir. 

Q. On the ride back from Prince Georges County to police headquarters 
across the street, did you make any statement about the fight that you had had 
with Teboe? A. No, sir, I don’t remember making no statement until I got 
into the Precinct, in the office. 

Q. What time did you get into the Precinct? A. I don’t know. 

Q. When you got to police headquarters, did you make a statement? A. 
Yes, sir. 
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278 Q. How long was that after you arrived at police headquarters ? As 


An hour, two hours. 

Q. What happened when you first arrived at police headquarters in 
‘Washington? A. Well, they set me down, gave me some cieeentic and 
started talking to me. 

Q. Talked about what? A. I don’t remember specifically what they 
started talking to me about, but they edged their way in. 

Q. What? A. They edged their way in. 

Q. Yes. They asked you about Teboe, didn’t they? A. Yes, sir. 

Q. And you told them what had happened, didn’t you? A. No. They 
asked me about Teboe and I said I didn’t know Teboe, because I didn’t know 
the man’s name and then they showed me the photographs and I recognized 
the man. 

Q. What did you tell them then? A. They asked me where and I told 
them where I met him in a restaurant and had a couple of drinks with him. 

Q. Then what did you tell? A. Then they told me what Jack had said. 

Q. What did they tell you what Jack had said? A. All about the fight 

279 and that he had stabbed the guy. 

Q. After they told you what Jack had done, what did you say then? A. 
I told them I would make a statement that I had a fight with the man. 

Q. What was in your statement? A. I told him the man grabbed at 
Jack and he backed off and then he came at me and I hit him. | 

Q. Did you tell the police how many times you hit i | A. About 
five times. : 

Q. Five times, and did you tell the police that you hit Teboe with a 
blackjack? A. Yes, sir. 

Q. Did you tell the police that you hit him with a blackjack and that it 
burst ? A. I told them the first time I hit him it burst because it hada 
cracked seam in it anyway. | 

Q. Where was Teboe the first time you hit him? A. Top of the stairs. 
Q. Didnt you knock him down the stairs? A. Yes, sir. We were 
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wrestling and I almost fell off and I figured I shouldn’t fall soI let him go. 
280 Q. You let him go? A. Yes, sir. 

Q.. Didnt youtell the police that you had gone to that area where De 
Sando’s Restaurant is for the purpose of picking up a queer? A. No, they 
kept putting words in my mouth. I was half asleep and when my lawyer 
read my statement, I didn’t remember it. 

Q. What was your purpose in going to De Sando’s? A. In going to De 
Sando’s Restaurant, I had to go to the bath room. 

Q. When did you make your first statement to the police that night ? 

A. When I was sitting in the office at No. 1. 

Q. And as I understand your testimony, you deny making any statement 
at Prince Georges police station? A. Yes, sir. 

Q. Did anyone threaten you at Prince Georges County police station ? 
A. No, sir. 

Q. Did anyone make any promises to you? A. They just told me if I 
cooperated it would be easier on me. 

Q. Did anyone threaten you down at police headquarters? A. No, sir. 

281 Q. And you agreed voluntarily to make a signed statement, didn’t you, 
over at police headquarters? A. I didn’t know it was going to be a signed 
statement until they had already wrote it up. 

Q. They wrote it up and then they gave it to yw to read? A. Yes, sir. 

Q. And you signed it? A. Yes, sir, but I was half asleep. I didn’t even 
remember what I read. 

Q. You were half asleep? A. Yes, I was still half asleep. 

Q. You were still half asleep a couple of hours later? A. Yes, sir. 

Q. Were you able to ga: home and go to sleep after Swearingen had 
been picked up despite the fact you suspected that the police were closing in 
on you and Swearingen? A. I was tired. 

Q. You could still goto sleep? A. Well, I did. 

MR. FLANNERY: That is all. 

REDIRECT EXAMINATION 
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BY MR. DIETZ: ; 
Q. Did you fall asleep after you were arrested, while you were in police 
custody? A. Down in the cell. I kept on dozing. 

282  Q. Did you have anything occur to you like that when they were taking the 
statement? A. I was pretty sleepy, you know. I kept on trying to clear my 
head. 

Q. Was that all during the period of time while they were vo your 
statement? A. Yes, sir. 
Q. Had you dozed off after making your statement, while it was being 
typed up, did you doze off before you signed it? A. I dont remember, but 
I don’t think so. | 
Q. Did you read the statement before you signed it? A. Yes, sir. That 
is what they said. I mean, I don’t remember what I read, but I remember 
picking up the paper. I remember signing it but I don’t remember exactly 
what was in the statement. | 
MR. DIETZ: That is all I have. 
THE COURT: Step down. ! 
(Witness was excused.) 
THE COURT: Do you have anything further ? ; 
MR. DIETZ: No, Your Honor. 
THE COURT: What is your point ? 
MR. DIETZ: Just the general point that all the statements are inadmissible 
on the grounds of duress. 

283. THE COURT: As|I understand it, the only question before the Court now 
relates to the admissibility of the statement which was made at Prince Georges 
County in connection with the arrest there, is that correct ? | 

MR. FLANNERY: Yes. 

THE COURT: In other words, the statement the witness has testified ta, 
MR. FLANNERY: Yes. , 

THE COURT: What is the evidence of duress in that regard ? 

MR. DIETZ: Not physical duress; promises. ! 
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THE COURT: I will overrule the objection. 

MR. TOOMEY: Your Honor, when the jury returns, would the Court in- 
struct them that the statements made, of course, are inadmissible as to 
Swearingen, because, obviously, they were made out of his presence. 

THE COURT: Yes. 

(Thereupon, the jury returned to the court room.) 

Thereupon, 

WALTER M. EVANOFF 
resumed the stand and, having been previously duly sworn, was examined 
further and testified as follows: 
DIRECT EXAMINATION - Resumed 

BY MR. FLANNERY: 

Q. Detective Evanoff, I call your attention again to the time where you 
found yourself in Prince Georges County Police Station at Seat Pleasant and 


284 you have testified that the Defendant, Lauderdale, was there and Sergeant 


Friel was there. 

Now, did there come a time when the Defendant, Lauderdale, said some- 
thing in connection with this case ? 

THE COURT: Just before you answer that, let me advise the jury that 
this statement as to anything that Mr. Lauderdale said to this witness will be 
received in evidence only with relation to the Defendant, Lauderdale. It will 
not be considered by you in relation with the Defendant, Swearingen. 

THE WITNESS: Gerald Lauderdale stated to Sergeant Friel that he and 
Swearingen were in a tavern on Pennsylvania Avenue and a man came in and 
offered to buy them a beer and this man was staggering and he was refused a 
beer by the proprietor of the tavern ‘so they left this tavern, stepped outside 
and hailed a cab and they went a very short distance and they dismounted 
from the cab and went into another tavern where they had a couple of schooners 
of beer. 

Upon finishing these beers, Lauderdale said they left there and were walk- 
ing down an alley and this man stopped and he said, ‘“‘Wait a while. I live here,’’ 





51 
and he pointed to a house and he said, ‘I will go upstairs and see if my friend 
is home,’’ so they started up the steps and this man went into the house and 
disappeared for a few moments and came back and he said that he informed 

285 Lauderdale and Swearingen that his roommate was in there entertaining 
a woman friend of his and at that time Lauderdale said that “he made a pass 
for my fly’’ and he said, “I flipped my lid and hit him in the face a couple 
of times. When I couldn’t knock him down that way,’’ he said, ‘I hit him 
with the blackjack and kept hitting him all the way down.’’ i 

He said, ‘Then I think I threw the blackjack up on the porch. This guy 
started to scream. Jack got excited and come after him with the knife. I 
tried to stop Jack but Jack is a hot-headed fellow’’ and he said, “that is how 
it happened.’’ 

Q. All right. Was Lauderdale asked, in your presence, whicy he had gone 
to the area where he had met this man? A. Yes, sir, he did. 

Q. What did he say? A. They had gone down there to pi up some money 
off the queers because of a dance coming up. 

MR. FLANNERY: Your witness. 

CROSS EXAMINATION 

BY MR. DIETZ: ! 

Q. Detective Evanoff, you didn’t make any notes on this conversation 
that you overheard between Lauderdale and this other police officer that you 
have just told us about, did you sir? A. No, sir. The other police officer 
was making the notes. ! 

286 Q. What was that police officer’s name? A. Sergeant William Friel. 

Q. Friel? A. Yes, sir, F-r-i-e-l. 

Q. And this was at Seat Pleasant, Maryland? A. Yes, sir. 

Q. Did you ever see those notes that Detective Friel made? A. I later 
on saw them when they were being reduced to typewritten form. 

Q. Did you study them at that time to see if those noteswere accurate 
notes of what you had recalled hearing at Seat Pleasant ? Do you understand 
my question? A. Yes, sir, I understand. If I may explain it this way: If 
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you and I are police officers and we observe something that has to put in 
typewritten form, if you are the better typist, you do the typing and he was the 
better typist and we collaborated on our notes. I overheard while Sergeant 
Friel took them down in written form. 

Q. Did there come a time when you signed that statement and submitted 
it to the United States Attorney? A. Sir ? 

Q. Did there come a time when you signed that statement of notes that 

287 you had made regarding the statement of Gerald Lauderdale at the time 

of his arrest and submitted that statement of notes to the United States At- 
torney? A. On that particular question of notes, my signature does not 
appear on there. 

Q. Did Detective Friel sign that statement? A. Yes, sir, he signed that 


statement. 
Q. All right, and this statement, as you have just said, was the collabora- 
tion of the notes of yours, mental notes, and Detective Friel’s mental notes or 


hand-written notes that you collaborated in together to put in one typewritten 
collection, is that right? A. That is correct. 
Q. And it was signed by Detective Friel and you did not sign it?. A. No, 
sir. 
Q. Did Detective Friel have authority to sign that for you? A. Senior 
man, yes, sir. 
MR, DIETZ: I ask that I be permitted to see that statement, Your Honor. 
THE COURT: May I speak to counsel at the bench for a moment ? 
(At the bench:) 
THE COURT: Are you going into some statement that was reduced to 
_ writing and signed by the defendant after he was taken to police headquarters ? 
288 MR.DIETZ: No. 
MR, FLANNERY: He is going into Sergeant Friel’s notes which Sergeant 
Friel typed up and which Sergeant Friel signed. 
THE COURT: Do you have them? 
MR. FLANNERY: Sergeant Friel has them. I don’t think he is entitled to 
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them, but I dont think an officer’s notes would fall into this new category, 
but I won’t object. He can have them in this case because the Government 
has nothing to hide. ! 

THE COURT: Suppose you get them. : 

MR. FLANNERY: I will get them. 

THE COURT: What I am afraid of, as I understand, the iene is 
not going to offer, or at least, did not plan to offer some written stateme nts 
of the police officer. I dont think you ought to get into that area. 

MR. DIETZ: No, I don’t want it, either. 

Shall we have a minute or two recess ? 

THE COURT: Suppose I take the usual recess now. 

(In open Court) 

(A short recess.) 

289 CROSS-EXA MINATION | 

By Mr. Dietz: | 

Q. Detective Evanoff, in your prior testimony here on direct examina- 
tion from Mr. Flannery, you said that you overheard a statement made by 
Lauderdale to Detective Friel at Seat Pleasant. 

Now it is my understanding that while Lauderdale was speaking Detective 
Friel was taking written notes of what he said, what Lauderdale said? A. 
Yes, I believe he was. We generally make it a habit, whoever is going to do 
the typing -- ! 

Q. Please, I didn’t ask you what your habits are. I aie you did you 
recall him making notes, written notes, at that time? A. Yes sir, he made 
notes. : 

Q. He made nates? A. Yes. 

Q. But you only made mental reservations of what was sad yourself? A. 
Yes, sir. 

Q. Now thereafter did you and Detective Friel and Detective Rudbeck 
consolidate your notes together? A. Yes sir, they were consolidated. 

Q. Now was Detective Rudbeck making any written notes at the time that 
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Lauderdale was talking to Detective Friel? A. Rudbeck was making notes. 
290 Q. And are you sure that he was? A. Yes,.sir. 

Q. And you are sure as well that Friel was making notes? A. Yes, sir. 

Q. And you were the only one not making notes out of the three of them ? 
A. That is right. I was the mobile unit of any time that I -- 

Q. I don’t understand. What is a mobile unit, sir? A. When two police 
officers are occupied, say if there was a chore to be done at that particular 
time, well, without having one man break away, if I am just listening at that 
time, that I would be sent to do this particular thing. But I wasn’t sent at 
that time to do anything, while these notes were being taken and while he was 
talking. | 

Q. Then are you sure, sir, that you were present during all of the time 
that Lauderdale was making a statement or talking to Friel and Rudbeck ? 
A. I got there when Friel asked Lauderdale to tell him exactly what hap- 
pened. 

Q. And did you leave at any time until Lauderdale stopped speaking ? 

A. No, sir. His statene nt only took afew minutes. _ 
Q. All right. At the time that Lauderdale was talking to Friel and Rud- 
291 beck and you were listening, was Lauderdale wide awake? A. He was 
very wide awake and very responsive. 

Q. Very responsive? A. Yes. 

Q. Now when you were at the house of Lauderdale and he was arrested 
under this Maryland warrant, did you or any other officers in your presence 
tell Lauderdale that he was being charged and arrested for murder, at the 
house? A. I wasn* in the room when Lauderdale was awakened. When I 
came into the room I had gone downstairs and in the basement, through the 
rear door, informing the two officers in the rear that Lauderdale was upstairs 
and awoke, and we came back up with Lauderdale’s brother guiding us back 
up. 

When I got back up Lauderdale was getting out of bed and he was, I think, 
putting on his trousers. 
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Q. And was he dressed -- you say he was putting on his trousers. Was 
he dressed in any night clothes? A. Yes, sir, he hada bright red flannel, 
long-john underwear on. 

Q. All right. Now, so the answer to my question is, as to whether you 
or anyone else in your presence informed Lauderdale while he was in his 
home that he was being arrested and charged with murder, the answer would 
be no; is that correct, sir? A. That would be correct. : 

292 Q. Allright. Now was Lauderdale wide awake when you first saw him 
in those red long-johns? A. Well, he was assembling himself coherently. 
Of course I just stayed up there about two minutes, like I said. I brought 
the other two officers up, and I being the anchor man of the team followed up 
at the end with Lauderdale’s brother. And we came out in the same position, 
I being in the rear again, and I piled in the automobile first, Sergeant Friel 
second, next to me, and Lauderdale on the extreme right. ! 

Q. Now, Officer Evanoff, during the time that you rode in the car from 
Lauderdale’s home until the time that he arrived at Seat Pleasant police 
station, did you or any one in your presence inform Lauderdale that he was 
being charged with murder? A. Inform him that he was being charged with 





murder ? 
Q. Yes. That is, in the car, from the home te the Seat Pleasant Police 
Station. A. No, sir, the conversation was just generalities. | 
Q. All right. Now was Lauderdale’s father or mother, did they accom- 
pany you and Lauderdale to the Seat Pleasant Police Station? A. The father 
and mother did not accompany us. ! 
Q. Did Lauderdale tell you, or Detective Friel or Rudbeck, on what blow 
of the blackjack that he delivered to Teboe the blackjack broke and that the 
293 shot came out of it? A. He just said he hit him a couple of times and 
the blackjack broke and the shot came out. 
Q. And of course this is the best of your recollection of the statement 
that was made when -- January third? A. Yes, sir, January third. 


Q. And when were these notes reduced to typewritten form ? A. They 
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were reduced to typewritten form that very same evening. That was a 24- 
hour shift or tour of duty for us. 

Q. And you were getting near to the end of the 24-hour tour of duty 
when these notes were reduced to writing, were you not ? 

Strike that and let me rephrase it this way: Before these notes were re- 
duced to writing how many hours had you been on continuous duty without 
sleep? A. I came on at four o’clock that evening, and I think the notes were 
starting to be reduced to typewritten form around five o’clock. 

Q. About five o’clock? A. That morning. 

Q. About 25 hours afterwards ? 

THE COURT: No. 


294 THE WITNESS: No. 


By Mr. Dietz: 

Q. Oh, that morming, five a.m.? A. Yes, sir. 

Q. And did Lauderdale ever tell you that they, Teboe and Swearingen -- 
when I say ‘‘you’? I mean Friel or Rudbeck, and referring to the conversa- 
tion that you were listening to but not taking notes -- in that conversation 
which you have said occurred at the Seat Pleasant Police Station before Lau- 
derdale was returned to the District of Columbia, at that conversation did 


Lauderdale ever tell you that he had known this man, Teboe, before that night ? 


A. No, sir. 

Q. Now did he tell you that he had met that Teboe at the Chicken Hut 
Restaurant ? A. He just said his first acquaintance came at a tavern, he 
said, where they were refused, Teboe was refused beer. That was his first 
acquaintance with Teboe. | 

Q. Did Lauderdale indicate to you that he even knew the location of the 
tavern, aside from being on some place on Pennsylvania Avenue? A. No, 
sir, he didn’t. He didnt pinpoint the location. 

Q. And then I believe you said that Lauderdale in his statement that you 
overheard, had said that they took a taxicab to get to another #ayern? A. 
Yes, sir, a short distance. 
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295  Q. A short distance? A. Yes. 

Q. Now did Lauderdale ever say that he had taken any money from Teboe ? 
A. No, sir, he didn’t make mention of taking money from Teboe. 

Q. Aside from the possibility of Teboe having bought a beer or two beers 
that evening, did Lauderdale say that he took anything from Teboe ? A. No, 
sir, he didn’t. 

Q. Now you said before that in his statement that you overheard that 
Lauderdale had stated to Friel that, ‘This queer had made a swipe at his 
fly.’’? Now is that correct, that is the way you stated before 2 Or is that your 
recollection of it now? A. I don’t know if I used the word: in describing him 


as a ‘‘queer’?’ at that time. 

Q. Well, what words did Lauderdale use, if you remember his exact words 
in that statement? A. Well, I think as far asI can --I am drawing on memory, 
sir, that goes back to January, and you have a typewritten — in front 


of you. 

Q. Oh, I know that. I know that. A. I believe he said that this man made 
a swipe at his fly, saying “this man made a swipe at my fly and I flipped my 
lid.’? : 

296 QQ. Well, I didn’t ask you that. My first question, Otticer, I didn’t ask 
you what was said in January. I asked you what you testified ‘before here 
today as to what had been said. Now today, before, when you testified on 
direct examination. A. Yes, sir. : 

Q. Was it not your testimony that Lauderdale had said, from your recol- 
lection, going back to January, that the queer or whatever this man was 
characterized as being, had made a swipe at his fly? A. I believe the steno- 
type machine will bear me out. I didn’t say ‘‘queer.’’ I said this man made 
a swipe at my fly. 

Q. Possibly I was characterizing it in my way. Nowl ask you if Lauder- 
dale did not say, according to these notes, at least if he did say anything these 
notes show that he told you or told Friel at that time that Teboe tried to un- 
zip his pants? A. That sounds familiar. 
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Q. It does. Now is that what you meant when you characterized it as 
making a swipe at his fly? A. That is about it. 

297 Q. Now did Lauderdale tell you at that time or tell Friel at the conver- 
sation you overheard that when this queer or this Teboe fellow, however he 
was characterized, tried to unzip his fly -- Lauderdale’s fly -- that he flipped 
his lid and hit Teboe a couple of times with his fists in Teboe’s face? A. 
That is right. 

Q. And did he also say that as hard as he hit him, with all his strength, 
it didn’t budge him? A. I think he stated that did not knock him down. 

Q. Ali right. If I told you that the notes indicated that he stated he did 
not budge him, would you change your opinion of your recollection of what 
was actually said, at the time, by Lauderdale? A. Well, I think if you smack 
somebody in the face or it doesn’t make any difference whether you budge 
him or make him go down, you have not achieved what you have gone for. 

Q. I am not asking you what he was attempting to achieve or what was 
in his mind. Iam attempting to see how well you can recollect at this point 
what happened in January, January third? A. Right. 

Q. Now, if the notes say that Lauderdale said that he did not budge him, 
wouldnt that be your testimony today as to what he said at the time, rather 

298 than characterizing it as saying he didn’t knock him down? A. Well, if 
-- yes, I would go along with that. 

Q. All right. Now, Officer Evanoff, is it not a fact that this Waiver of 
Extradition was prepared along with the Maryland Arre st Warrant by De- 
tective Sergeant Emmitt Gray at the request of the Metropolitan Police, 
Emmitt Gray being a Prince Georges detective, and that this waiver of ex- 
tradition and arrest warrant were prepared before Lauderdale was arrested? 
A. The extradition warrant I believe was prepared right in front of Lauder- 
dale, because the Prince Georges County also had to get such pertinent 
information as age and exact home address and the other information along 
that line that those blocks and form spaces have to be filled in. 

Q. Alli right. A. Sergeant Gray, I know definitely, sat there and made 
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out in the presence of that lad right there -- Jerry Lauderdale. 

Q. Well, if I tell you, sir, that these notes which you say were the con- 
solidation in your mental reservations of what occurred and the written 
notes of Carl Rudbeck and William Friel in the second paragraph says, 

“‘A waiver of Extradition was prepared along with a Maryland Arrest War- 
rant by Detective Sergeant Emmitt Gray,’’ now would that change your re- 
collection of what, as you testified here today, as to what had occurred on 
January third at about twelve or one o’clock a.m. when you went out there to 
get a warrant to arrest Lauderdale? A. I believe we arrived at Prince 

299 Georges County Police at -- it must have been after three o’clock. It 
had to be. It couldn’t have been between twelve and one. i 

Q. Let’s say three O’clock. A. All right. : 

Q. That is what the notes say. A. All right. 

Q. NowI place’ the same question to you, sir: If the notes indicate there 
in the- second paragraph ‘‘A waiver of Extradition was prepared along with 2 
Maryland Arrest Warrant by Detective Sergeant Emmitt Gray,’’ wouldnt 
that indicate to you that the waiver of extradition was prepared along with 
the arrest warrant before the defendant Lauderdale was arrested? A. Well, 
no, sir. I wouldn’t say that. It had to be prepared by somebody. 

Q. Well, -- A. Any piece of evidence, any piece of paper, anything that 
is handled or comes into a policeman’s hands, the name of the policeman 
whose hand touched or had anything to do with that particular item, with the 
item, whether it be a statement, a piece of paper, his name ought automatical- 
ly go on there. He name automatically goes on there. 2 

300 _— So later on, as you will see, we have Sergeant Emmitt Gray next door, you 
see, and he is only next door because he participated in this. | 

Q. I understand. But what I am asking you, Officer, if according to these 
notes, chronologically, within a period of time, the notes start out with the 
statement, “You and the other officers go out to Seat Pleasant about three 
o’clock in the morning, and that you spoke to Emmitt Gray and Detective 
Andresen and you advised them that you wanted to arrest Gerald Otis Lauderdale . 
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and giving his address, male, white, 18 years of age, and the purpose was 
that you wanted to arrest him in connection with the murder of the above 
subject, Louis J. Teboe.’’ 

Then the next thing says, in the second paragraph, all by itself: ‘‘A 
waiver of extradition was prepared along with the Maryland arrest warrant.’ 

Now ‘‘along with’? means just about the same time, doesn’t it? A. 

Along with, yes. It could be, too, that Sergeant Gray prepared it along with 
it. I mean, that would probably be his only clerical duties with this case. 

Q. Well, is it your testimony now that in light of the fact of the notes 

301 that you say were made on January third, certainly when this matter was 
freshest in your memory, it occurring the same day, and you say these notes 
were made around five in the morning and you went out there around three 
in the morning, by the notes, two hours later, wouldn’t your recollection be 
better as to when those papers were prepared? A. I think that I will commit 
myself to you this way, if this is what you want to hear, sir: That Sergeant 
Gray prepared the extradition papers. I saw him do it with my own eyes; 
that he explained to the boy as a Maryland police officer just exactly what 
they meant. Sergeant Friel explained to him as a Metropolitan Police Officer 
what they meant. They handed him the papers, and they asked him does he 
have a full understanding of it. He said he did, and would he sign it, and he 
did sign it. He borrowed a pen to sign it. 

Q. Have you concluded your answer? A. Yes, sir. 

Q. Now, you say all of that, it is by your recollection, and yet do you not 
agree that these notes say that the waiver of extradition was prepared along 
with the Maryland arrest warrant? Now what is ‘‘along with the Maryland 
arrest warrant ?’’ 

MR. FLANNERY: I think we are belaboring this point. 

THE COURT: Yes. 

MR. FLANNERY: It is pointless, anyway. 

THE COURT: Yes. Let’s proceed, Mr. Dietz. 

MR. DIETZ: I don’t agree with Mr. Flannery that it is pointless. 
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THE COURT: Well, let’s proceed. 
MR. DIETZ: May we have these marked? I don*% want them introduced 
in evidence, but for further identification, just to have them identified. 
THE DEPUTY CLERK: Defendant’s Exhibit number one for identification. 
MR, DIETZ: Yes, Defendant Lauderdale Exhibit No. 1 for identification. 


(Defendant Lauderdale Exhibit 1 was 
marked for identification.) 


By Mr. Dietz: 

Q. Now, may I ask -- : 

MR. DIETZ: May I have Your Honor’s indulgence for just a moment, 
please? | 

THE COURT: 7 

By Mr. Dietz: | 

Q. Now, Detective Evanoff, in this conversation of Lauderdale’s that 
you overheard, did Lauderdale tell Detective Friel or Detective Rudbeck or 
both of them, or you, that he was wrestling with this fellow Teboe and they 

303 came to the edge of the stairs and that it was a question of which one or 
both was going to fall down those stairs,and Lauderdale grabbed onto some- 
thing and let Teboe fall down? A. I cant remember him making that state- 
ment, sir. 

Q. Or words to that effect? A. Or words to that effect. : 

Q. Did Lauderdale tell you or the other officers at that time in that 
statement, in Seat Pleasant, Maryland, that when Teboe started to scream 
he, Gerald Lauderdale, started to run? A. I think Teboe was the one that 
did the running, and he said that Swearingen came after him with the knife 
and he tried to stop Swearingen. : 

Q. You say he tried to stop Swearingen? A. Yes. 

Q. Whom did you mean, Teboe or Lauderdale? A. No, Lauderdale. Then 
he said it was too late, because he said that ‘Jack is a hot head’? 

Q. Did Lauderdale ever tell you that he ran after Teboe? A. No, sir, 
I didnt hear him tell me that. 7 
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MR, DIETZ: That is all I have, Your Honor, at this time. 
MR. TOOMEY: I have no questions of this witness. 
304. MR. FLANNERY: I have no further questions. 

THE COURT: You may be excused. 

{(Witmess excused.) 

MR. DIETZ: Do you want the Clerk to hold this document that has been 
marked for identification ? 

THE COURT: Yes. 

Whereupon 
SERGEANT WILLIAM W, FRIEL 
was called as a witness for and on behalf of the Government and, having 
been first duly sworn, was examined and testified as follows: 
DIRECT EXAMINATION 

By Mr. Flannery: 

Q. Sergeant Friel, state your name. A. William W. Friel, F-r-i-e-l. 

Q. You are a sergeant and a member of the Metropolitan Police Force; 
is that correct? A. Lam. 

Q. You were so employed on Jamuary third, 1958? A. I was. 

Q. Now, Sergeant Friel, during the morning hours of January third, 1958, 
did you participate in the arrest of Gerald O. Lauderdale, one of the defendants 
in this case? A. I did. 

Q. Where was Lauderdale arrested? A. At his home. 

305 Q. Where was his home? A. In Parkland, Maryland. I think it was Num- 
ber 30 Maryland Court. 

Q. Very well. Now, what time did you go to Lauderdale’s home? A. 
About three-thirty or three forty-five a.m. in the morning. 

Q. Now before going to Lauderdale’s home, did you go somewhere else 
in Prince Georges County? A. Yes, I went to the Seat Pleasant Police De- 
partment of Prince Georges County. 

Q. Who went with you? A. Officer Evanoff and Sergeant Rudbeck. 

Q. Quite. Of the Metropolitan force? A. That is right. 
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Q. Now when you got to the Prince Georges or Seat Pleasant police sta- 
tion, did you meet someone there? A. Met Sergeant Gray and his partner 
and his name was Andresen. 

Q. Of the Prince Georges County Police? A. That is right. 

Q. Did you obtain something at the Police Station in Maryland ? A. Ser- 
geant Gray had a warrant, a fugitive warrant, for Gerald Lauderdale ’s arrest 
when I got there. 

306 Q. And was the warrant taken with you when you went to Lauderdale’s 
home? A. Sergeant Gray had that. It was a fugitive warrant. 

Q. Did you and the four people you have named go to Lauderdale ’s home ? 
A. We did. ! 

Q. Now when you arrived at Lauderdale’s home around three forty- 
five a.m., tell His Honor and the jury what you did and what happened in your 
presence. A. Well, of course, Sergeant Gray was the arresting officer, and 
I was just along with Sergeant Gray, and he rapped at the door and a man came 
to the door that said he was Lauderdale’s stepfather. : 

Sergeant Gray told him that he had a warrant for Lauderdale’s arrest and 
he led us upstairs to sort of an attic, it was the second floor, where Lauder- 
dale was in the bed. : 

Q. Very well. And what happened when you got there ? A. Well, Ser- 
geant Gray placed Lauderdale under arrest and we came back downstairs and 
put him in the Cruiser and came on back to Seat Pleasant Police Station. 

Q. Now at Lauderdale’s home was he questioned with this case? A. I 
didn’t question him, no sir. | 

307 QQ. En route from his home to the police station did you or anyone else 
question him about this case? A. Do you mean from his home to Seat Pleasant ? 

Q. Yes, sir. A. No, I don’t think anything was mentioned about the case 
to him. We was just talking in general coming back in the car. 

Q. Very well. Now approximately what time did you artive at the Seat 
Pleasant Police Station? A. A few minutes after four. I aaa say four or 
4:05 or 4:10, something like that. 
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Q. At that time was Lauderdale questioned in connection with this case ? 
A. Sergeant Gray told him that he was to go back to Washington with us, or 
he could fight extradition. He could either sign a waiver or stay there. 

At that time he stated that he would go back with us. 

Q. All right. And was he fingerprinted and photographed in Seat Pleasant ? 
A. Yes, ho was. 

Q. At that time during that processing, the fingerprinting and photograph- 
ing, did he make any statement in connection with this case? A. Well, just 
prior to the fingerprinting and photographing, when Sergeant Gray was making 

308 or typing up the waiver of extradition form to sign, why I questioned him 
in reference to the case then. 

Q. What did Lauderdale say at that time in connection with this case ? 

A. I told him that Swearingen was arrested in Washington and that he knew 
what we had picked him up for because Sergeant Gray had told him. I said, 
‘Don’t you. want to tell us your side of it ?”” 

He said, ‘‘Yes, he did,”’ and he told me that one night in December that he 
and Jack were up town at a beer joint and they met a man in there. 

While they were in the beer joint the man offered to buy some beer, and 
finally the man, they told him he couldnt have any more beer, and the three 
of them left the beer tavern and got in a cab. 

They rode a short distance, he said, and after they rode this short dis- 
tance they stopped and went into another beer joint where, I believe, his 
expression was that they got a couple of schooners of beer, and then they 
left that beer tavern and went around an alley on a back porch. 

He stated at that time he was on the porch and Swearingen was standing 
down in the yard, and that this man told him that he was going up to see if the 
apartment was clear and he went upstairs and came back down and he said. 

308 ‘We can’t go up there yet because my roommate is up there with a girl.” 

He said at that time, why, this man reached over and grabbed for the 
zipper of his pants, and he said he hit the man several times in the face and 
it didn’t budge him. 
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Then he said he hit him again and knocked him down the steps and went 
down behind him and beat him with a blackjack. i 

He said the blackjack broke and he threw the blackjack upon the porch. 

He said about that time the man jumped up and ran scared and screaming 
toward the alley and then he saw Swearingen, Jack, he called him, grab hold 
of the man and stab him. 

He said he tried to stop Swearingen but it was too late, that Jack “blew 
hot,?? I think was the expression that he used. | 

Q. All right. Now, was he asked why he and Swearingen had -- A. Oh 
yes, I asked him after he told me the whole story, and just before he was 
fingerprinted, I said, ‘Well, isnt it true that you and Swearingen had gone in 
that neighborhood for a queer to roll,’’ and he said, “Yes, sir.” 

Then I asked him if he had told this story to anybody else and he said 
he told it to a boy on the telephone by the name of Simpson. | 

MR. FLANNERY: Your witness. | 

CROSS-EXA MINATION : 

By Mr. Dietz: 

Q. Sergeant Friel, you were the one to use the words ‘ooking for a 
queer to roll;” is that correct? A. I asked him the question if he wasnt sure 
that he was going up there to look for a queer to roll, and he said, ‘yes, sir.” 

Q. Prior to that time had Lauderdale ever told you that they were going 
to that neighborhood to try to roll a queer? A. Prior to that time ? No, sir. 

Q. So it was your suggestion, then, that put that ‘‘rolla queer’? into the 
statement; is that correct? A. Yes, sir. After he told me the man had grabbed 
for his zipper, yes. . 

Q. All right. Now were you in the room when Lauderdale was awakened 
and informed by Sergeant Gray that he was under arrest ? A. Yes, sir. 

Q. Did Sergeant Gray show Lauderdale a warrant for extradition or extra- 
dition papers regarding his being extradited for murder? A. i He had no extra- 
dition papers at that time. He did have a warrant in his hand and told Lauder- 
dale and his stepfather that he was arrested. I didn hear him say anything 
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311 moretohim. But we came down the steps and put Lauderdale in the car 
at that time. 

Q. He just said he was arrested, not for murder or for anything else ? ‘ 
A. I don’t think he told him at that time what he was arrested for. If he did 
I didnt hear it. 

Q. Now, going back in the car from Lauderdale’s home to the Seat 
Pleasant Police Force, did you or anyone else in the car, in your presence, 
tell Lauderdale that he was being charged with murder? A. No sir, I did not. 

Q. Did anyone in your presence tell him? A. Idon*% recall anyone telling 
him that in the car at all. 3 

Q. Did his mother or father accompany him to the police headquarters ? 

A. No. 

Q. Either one, or both? A. No sir, neither one. a 

Q. Did Lauderdale ask, after he was in Seat Pleasant, to be allowed to 
call to his mother or father by telephone ? A. He most certainly did not, 
because we would have let him if he had. 

312 Q. When was the first time that you let him make a telephone call? A. ‘ 
I never let him make any. He never asked me. 

Q. Isn't it a fact that the worst that Gerald Lauderdale has ever said 
regarding his intention of being in that neighborhood was that he was going 
to pick up some money from the queers, and that he did not, Gerald Lauderdale 
never said he was going to rob or roll any queers? A. The only question that 
was mentioned about queers was the question that I asked him, that I have al- 
ready answered. 

Q. You were the one that used the term “roll some queers?’”? A. That 
is right. 

Q. Now in the notes that you typed up regarding this statement made by 
Lauderdale and your actions and the actions of Rudbeck and Evanoff on this 
particular morning, when you arrested Gerald Lauderdale, did you at the time 
that you were taking this statement from Lauderdale make written pencil 
notes? A. Yes, I did. 
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Q. And when did you reduce those written pencil notes to typewritten 
form? A. As soon as I came back to headquarters. | 

Q. What time was that, sir? A. Well, we left, I would say we left Seat 
Pleasant just as soon as Sergeant Gray had fingerprinted me and I would 

313 Say we were back a little after five or so. | 

Q. Did Lauderdale ever tell you that he got anything of value from Teboe ? 
A. He said he did not. 

Q. Did he ever tell you that he attempted to put his hands in Teboe’s 
pockets to try and get anything from him? A. He didn’t say that he did; no. 

Q. Did he ever tell you in Seat Pleasant that he ever attempted in any 


way to rob Teboe? A. No, sir, he did not. 

Q. But it was your statement to Lauderdale, ‘isn’ it a fact, that you 
went there to roll a queer or would have rolled a queer,’ that 2 the entire 
conversation? A. That is the question I asked him. : 

Q. Yes. Have you ever submitted a typewritten report to the United States 


Attorney’s Office aside from the notes that we have already gotten from you 
here today? A. No, sir. 

Q. All right, now, you typed these notes, did you not? A. ‘Yes, I typed 
those notes. 

Q. All right. Now in the notes, the second paragrpah, after you go through 
with the first paragraph with an explanation that at three a.m. of January third 
you and the other two detectives and the detectives from Prince Geroges were 
contacted to go get a warrant for Gerald lauderdale, you had the second para- 
graph, which consists of two lines: ‘‘A waiver of extradition was prepared 

314 along with a Maryland arrest warrant by Detective Sergeant Emmitt Gray.’’ 

Now those are your notes as you typed them. Do you want to see them? 

A. Yes, I will take a look at them. ; 

(The document was handed to the witness.) : 

Q. It is right here, sir (indicating). I indicated the second paragraph. 

A. Yes. Well, he did prepare both of them, but he didn’t prepare both of them 
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at the same time. 

Q. Well what does “along with’? mean to you sir? A. Well, I would 
presume that it would mean, the way you are putting it, it would mean that 
both of them were typed at the same time. But the way I am deciphering it 
is that he got the warrant first and then we brought him back and he made 
the waiver up. 

Q. Well, everything is done chronologically in that statement in your 
notes -- 

MR. FLANNERY: I object to that. The officer has testified as to what 
has happened. 

THE COURT: I will sustain the objection. 

THE WITNESS: I will agree that I typed this the way you are reading it. 
But the way it happened I am telling you. 

By Mr. Dietz: 

Q. All right. Well, when you typed those notes, when you made those 
notes through the night, you made them chronologically as the things happened, 
did you not? A. No. The only notes I made was as the boy wastalking to me 

315 at Seat Pleasant, I was jotting a few little notes down at the time. 

Q. But as he said something you would make a note of it and write it 
down; is that correct? A. That is right. 

Q. And as he went along further in his state ment you would go along fur- 
ther in your notes? A. That is right, and used that as a basis to come back 
and type the statement. 

Q. Did anybody else contribute to those notes? A. No. — 

Q. These are all your notes? A. That is right. 

Q. All right. I ask if you are sure of that? A. Yes. 

Q. Positive? A. I am positive. 

Q. You did all of these notes? A. Sofas asI now know or know right 
now they are my notes, and I let Rudbeck and Evanoff read them, and then 
after they read them I think Rudbeck signed it. Why Evanoff never signed 
it I don’t know. 
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316  Q. But nobody else contributed or collaborated in the preparation of this 
typewritten statement ? A. No, because I did all of the pncticning of the boy. 

MR. DIETZ: All right. Thank you. 

THE COURT: Mr. Toomey. 

CROSS-EXA MINATION 

By Mr. Toomey: . 

Q. I just have one question, Sergeant: In the statement that Lauderdale 
gave to you with regard to this whole incident and what took place, at any time 
did he make any mention or say that Swearingen took anything | of value or 
attempted to take anything of value from this man Teboe? A. ‘He did not. 

MR. TOOMEY: Thank you, sir. | 

MR. FLANNERY: Nothing further. 

THE COURT: You may step down. : 

(Witness excused.) | 

MR. DIETZ: May counsel approach the bench, Your Honor ? 

THE COURT: yes. ! 

(Bench Conference:) ; 

MR, DIETZ: I realize that it is only ten minutes of four. But I would 
move that we quit for today. I would like the time to do some work. 

317 THE COURT: How long will this next witness be, Mr. Flannery? 

MR. FLANNERY: Five minutes on direct. Although there may be some 
cross. i 
THE COURT: Who is he? ! 

MR, FLANNERY: He is a Lieutenant on the Police Force, Your Honor, 
who overheard Lauderdale make admissions to his mother “ the arraign- 
ment on January third. 

THE COURT: Well, I think we had better go ahead with this witness. 

MR. DIETZ: Today ? 

THE COURT: Yes. ! 

MR. DIETZ: I don’t want to interrupt cross-examination. 

THE COURT: I won’ stop at four -- 
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MR. DIETZ: I wanted to get out early. That was the point. 

THE COURT: I think we had better go ahead. 

(In open Courts) 
Whereupon, 

LIEUTENANT CHARLES BURNS 
was called as a witness for and on behalf of the Government and, having been 
first duly sworn, was examined and testified as follows: 
318 DIRECT EXAMINATION 

By Mr. Flannery: 

Q. State your name. A. Lieutenant Charles Burns, Metropolitan Police 
Department. 

Q. Are you attached to the Homicide Squad? A. Yes, sir. 

Q. And on January third, of 1958, were you a Lieutenant on the police 
force, attached to the Homicide Squad? A. Yes, sir. 

Q. Onthat day were you present when the defendants Lauderdale and 
Swearingen were arraigned? A. No, sir. 

Q. Did there come a time when you came to this court house building 
after they had been arraigned? A. Yes, sir. 

Q. Do you know what time they were arraigned? A. It was prior to 
eleven o’clock, sir. 

Q. All right, -- and that was before the United States Commissioner, 
Mr. Spiain, in this court house building? A. Yes, sir. 

Q. Now subsequent to the arraignment of the two defendants, did there 
come a time when you saw the mother of Lauderdale? A. Yes, sir. 

319 QQ. And had you seen her prior to the arraignment also? A. No, sir. 
She came to our office after the boys had gone to court. 

Q. All right. Now after the arraignment of the defendant Lauderdale, 
after he had been before the United States Commissioner, were you present 
with Captain Hartnett and also was there present one Shirley Woods and the 
mother of Lauderdale entered the cell block? A. Yes, sir. 

Q. At that time did you overhear a conversation between the defendant 
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Lauderdale and his mother? A. Yes, sir. | 

Q. And was it in connection with this case? A. Yes, sir. 

Q. What did Lauderdale’s mother say to him? : 

MR. DIETZ: I will object, Your Honor. 

MR. TOOMEY: Just 2 moment, I object. 

Go ahead Mr. Dietz. 

MR. DIETZ: I object to this little bit of eavesdropping on confidential 
matter between a mother and son. | 

MR, FLANNERY: I object to his characterization. 

THE COURT: Is that the only objection ? 

MR. DIETZ: Yes. 

THE COURT: The objection is overruled. 

MR. TOOMEY: My objection has to do with asking the court to caution 
the jury with regard to any testimony as to the defendant Swearingen. 

320 THE COURT: I will caution the jury again that any testimony that is 


given with respect to statements made by the defendant Lauderdale will not 
be considered by you in retation to defendant Swearingen. | 

I will say that as far as the Courtis aware there is no impropriety in 
this and it is not to be considered eavesdropping. : 


You may proceed. 

By Mr. Flannery: 

Q. What did Lauderdale say? A. She said, ‘‘What have you done ?”” 

Q. And what did Lauderdale say? A. He replied that he and Jack had met 
this man in a beer joint and taken him up an alley, and that he, Lauderdale, 
had struck the man with a blackjack. He said it wasn*t really a blackjack, 
that it was a slapjack, and that Jack had stabbed the. man. — 

Q. Did he say anything about the man? A. He said the man was a queer. 

MR. FLANNERY: Your witness. 

CROSS-EXA MINATION ) 
By Mr. Dietz: : 
Q. Detective Burns, did you make any notes of this conversation as you 





72 
were eavesdropping -- 
321 MR, FLANNERY: I object to that characterization. It is improper. 

THE COURT: Mr. Dietz, I have already ruled that it was a proper action 
and was not eavesdropping, and I admonish you not to use the expression again. 

MR, DIETZ: I apologize. 

By Mr. Dietz: 

Q. Detective Burns, did Lauderdale know that you were listening in on 
his confidential conversation with his mother ? 

MR. FLANNERY: I object to that conversation. In the first place there 
is no evidence that it was confidential. 

THE COURT: You may limit your question as to whether or not there 
is any evidence that Mr. Lauderdale knew that the detective of lieutenant 
Was present. 

MR. DIETZ: Thank you, Your Honor. 

By Mr. Dietz: 


Q. I will put the question to you this way, sir: Did Gerald Lauderdale -- 
was he aware that you were listening in on this conversation when he was 
talking to his mother? A. I was standing right beside his mother. 

Q. You were? A. Yes, sir. 

322 .Q. And was she aware that you were listening in? A. She knew I was 


standing there. 

Q. Did you tell his mother to talk to Lauderdale about this case? A. 
No, sir. 

Q. And did you make notes of this conversation, sir? A. No, sir. 

Q. is it not a fact that Lauderdale’s mother asked him if he did it and he 
said that he had a fight with the man and that was all that was said? A. No, 


When did this occur, January third? A. Yes, sir. 

After the defendant was arraigned? A. Yes, sir. 

Downstairs in the cell block? A. Yes, sir. 

When he was in the custody of the United States Marshal? A. Yes, sir. 
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Q. Is it customary for the police to accompany a man into’ a place in 
the custody of the United States Marshal ? : 
fs MR, FLANNERY: Objection. 
THE COURT: Objection sustained. 
323 By Mr. Dietz: 
“ Q. Did you know the defendant was only eighteen years old when you 
= were down there listening in on his conversation? A. Yes, sir. 
| MR. DIETZ: That is all. 
THE COURT: Mr. Toomey: 
MR. T@OMEY: I have no questions. | 
MR, FLANNERY: Nothing further. 
THE COURT: Lieutenant, you may step down. : 
7 (Witness excused.) 
(Whereupon, at 3:55 o’clock p.m., an adjournment was taken until the 
following morning, Wednesday, April 23, 1958, at 10:00 a.m.) : 


* * * * * © * *& * 


! 


, 326 PROCEEDINGS 

THE DEPUTY CLERK: Any witnesses in the case of Lauderdale and 
Swearingen please retire to the witness room at this time. 

MR. DIETZ: I have character witnesses here, Your Honor. Do you want 
them removed to the witness room ? ! 

THE COURT: I think the rule had better apply to all witnesses. 
! MR. DIETZ: Very well. 
(The witnesses retired to the witness room.) 
MR. DIETZ: May counsel approach the bench ? 
THE COURT: Yes. | 
(At the bench:) | 
MR. DIETZ: The last witness in the case yesterday -- i don’t recall 
his name -- ! 

THE COURT: Lieutenant Burns, was it? 
‘ MR. DIETZ: I believe so -- testified as to what he had overheard the boy 

7 Lauderdale say to his mother after he had been arraigned before the 
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Commissioner. I objected to it. I stated to YourHonor that it was a privi- : 
leged communication and Your Honor overruled the objection. 
Probably my objection, as far as the Court of Appeals is concerned, even 
though I stated the ground was it was a privileged communication, probably the 
fact that I made the objection would be enough but, to protect the record, I 
would like to add further grounds and I will bring them to Your Honor’s at- as 
tention now. 
327 I guess the best way would be to state the grounds and move that you 
strike all of that testimony. 
THE COURT: Very well. 
MR. DIETZ: The other grounds are that this entire series of statements 
made by Lauderdale, all initiated from an illegal statement which was taken 
from him by the police in contravention to the Criminal Rule 5(a) and under “ 
the Mallory Decision and that all subsequent statements taken from him were 
all so tainted after the first statement was taken from him and, therefore, 
for the record, I move that his entire testimony be stricken. 
THE COURT: You mean that the statements which he made at the police ‘ 
station were in violatio of Rule 5{a)? Is that your contention ? 
MR. DIETZ: Not the first statement at Seat Pleasant, Your Honor. I had 
stated the other ground. F 
What I mean is the statement which has not been introduced in evidence, 
the written statement that he signed and all the other statements following it 
were the result of and following after that written statement that he made. 
I was reading in the recently decided case, I believe it was decided last 
Thursday or Friday, or at least, April 17th, the case of John E. Trilling v. 
United States from the opinion of Judge Bazelon and specifically he goes into 
328 question in that case of post commitment andconfessions. I understand a, 
the facts in that case were different after the man was arraigned, that instead 
of being in the hands of the Marshal in the Trilling case he was taken back to 
police headquarters and made other statements there involving him in other 


cases. 
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As far as in this case, I say that all statements made, even after arraign- 
ment, merely supplemented other statements that were inadmissible which 
had been made before his commitment before the Commissioner and specifi- 
cally that a confession which is made a few hours afterward are inadmissible. 
While the confessor, Lauderdale, is still in detention, even though it is no 
longer police detention, is inextricably intertwined with the earlier confession 
and the fruit of the earlier one and equally inadmissible. 

In this case, taking into consideration the way that the police -- and I 
hope to further enlighten the Court on how the police got this statement made 
with the boy’s mother -- even if Mr. Flannery produces the Captain of the 
Homicide Squad today, and I intend to show by his testimony that he told the 
mother that they had the boy over at the Municipal Center Building and he 
told the mother he would do her a special favor, sone thing that wasn’t usually 
done, and take her over so she could talk to the boy, even after he was ar- 
raigned and they took her there for the purpose of standing and listening 

329 tothe conversation. ! 

THE COURT: Does that cover everything ? 

MR. DIETZ: I think so, yes, sir. 

THE COURT: Let me see if I understand your position. Lauderdale made 
certain statements at the Seat Pleasant police station. 

MR. DIETZ: Yes. 

THE COURT: At the time he was being processed -- 

MR. DIETZ: Might I interrupt? They claim he made the statements. 

He denies it. 

THE COURT: You don* claim that they are barred by Rule 5(a), do you ? 
You don’t claim they violate Rule 5(a) ? 

MR, DIETZ: In a way, I have to say that they are, sir, because they 
were just part of a continuing chain. They were the start of a continuing 
chain. There are also the other reasons I stated yesterday. | 

THE COURT: Ag I understand it, and there is nothing before the Court, 
you say that subsequently some written confessions were obtained from 





Lauderdale, is that right ? 

MR. DIETZ: That is right. 

THE COURT: But the Government has not offered them in evidence. 

MR. DIETZ: No. 

330 THE COURT: AsI understand, Lauderdale was then arraigned, or had 
he been arraigned at the time of the statement in the cell block. 

MR. FLANNERY : Yes, he had, Your Honor. Both of these fellows were 
arraigned January 3, 1958, about 10:00 a.m. There is no direct evidence on 
that fact in this record as of this time and I was going to bring that up, but 
I don’t think you would contest the fact that both of them were arraigned at 
10:00 a.m., on January 3, 1958. 

MR, DIETZ: Let me put it this way -- I am straight-forward with you, 
Mr. Flannery -- they have told me that they were arraigned, but I don’t know 
exactly how much of an arraignment they got because I asked the Defendant 
Lauderdale if he had any preliminary hearing or heard anything about a pre- 
liminary hearing and he said to me that the police waived the preliminary 
hearing. I don’t know how he could understand that, but he said the police 
waived the preliminary hearing because they told him they would take him 
over to the Coroner for a hearing there, but he does recall appearing before 
the Commissioner. He does not recall ever being advised by the Commissioner 
that he had a right to counsel. 

THE COURT: As I understand it, your motion now to strike is directed 
to the testimony of Lieutenant Burns ? 

MR. DIETZ: Yes. 

THE COURT: I don* interpret Lieutenant Burns’ testimony as being 
covered by the Mallory Decision or Rule 5(a) at all. This is merely a case 
of a statement made by Lauderdale to his mother which Lieutenant Burns 
overheard. 

331 I will deny your motion to strike. 

MR. DIETZ: If any further testimony is brought in -- I assume they will 

bring in Captain Feldman, the Captain of the Homicide Squad -- and without 
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my having to make an objection in open Court, will the same objection lie ? 

THE COURT: I think you had better make your objection, if you want to. 

MR. DIETZ: My objection is to all such testimony. ! 

THE COURT: You can come to the bench, but I think seas had better 
object so there will be no misunderstanding. 

Do I understand you are going to offer testimony on the facts these de- 
fendants were arraigned, since there seems to be some dispute about it ? 

MR. FLANNERY: I will call the Commissioner. I had not ‘aie to, 
but I can clear the record on that. 

THE COURT: While we are here, one of the jurors by the name of Wright 
sent word to me by the Clerk that he is to get his paycheck today and wanted 
to know if he could be excused from having lunch with his brothers. 

MR. DIETZ: I have no objection to that. 

THE COURT: I mention that so there is no misunderstanding. 

332 MR. FLANNERY: While we are at the bench, I would like to bring this 
to your attention. | 

My next witness is the reporter at the D.C. Morgue, where he reported 
the proceedings on January 7, 1958. He was present at the hearing at the 
Morgue in connection with the death of Louis J. Teboe, Jr., and, at that hearing, 
the Defendant Swearingen took the stand and made a statement in this case. 
He made either stenotype notes or shorthand notes of the proceedings of 
Swearingen’s testimony and he also made a tape recording of it. 

Before Swearingen took the stand and testified, he was warned repeatedly 
by the Coroner that he did not have to do that and if he did do it, the statement 
could be used against him. He was advised to stop and meditate and consult 
a lawyer, but he insisted on taking the stand and made what I consider to be 
damaging admissions. | 

I intend to call this reporter and he has with him the tape recording. I 
plan to have him identify that and introduce it in evidence and play it to the 
jury. | 

The statement of Swearingen is here in the transcript, which I have here, 
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and both counsel have seen it and if Your Honor is interested, it is here. 

THE COURT: Does the tape recording include the admonitions ? 

MR. FLANNERY: Yes, sir, it includes everything. 

333 THE COURT: I suppose you are most interested in this, Mr. Toomey. 

MR. TOOMEY: That is correct. I object to the admission of any state- 
ments made at the Coroner’s inquest. 

I base my objections on this: In considering the question or the admis- 
sibility of statements and the proper procedure followed, I think that all the 
circumstances and facts in a particular case are to be considered. Here is 
a case where you have a defendant who is a young boy 18 years of age. 

I grant that the record shows that Coroner McDonald, who was the pre- 
siding officer at this hearing, went completely out of his way in order to warn 
the defendant. However, itis my thought that an attorney should have been 
appointed, despite the warnings that were given this defendant. 

It is my thought, further, that his rights could not have been amply pro- 
tected without the assistance of an attorney and I base that primarily on his 
age, on the fact that here he was charged with murder, in the hands of the 
police, and a novice completely toward that sort of thing. 

I state that objection and ask the Court to rule that any statements or 
admissions made by him at that time be refused admission. 

THE COURT: Have you heard this recording ? 

334 MR. TOOMEY: I have never heard the recording. I am thoroughly 
familiar with the transcript. . 

THE COURT: I was wondering whether or not I should hear it before 
the jury hears it, to make sure it is clear and there is no mistake about it, 
and you gentlemen will have the same chance to see if you have an objection 
to the recording, and so as not to break the cmtinuity, perhaps we should 
have that done. 

MR. FLANNERY: That is a good idea, if he can play it out of the 
presence of the jury and get his machine working, it would be better. 

MR. DIETZ: It is my understanding that just so much of the tape recording 
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as encompasses Swearingen’s statement is to be introduced ? | 

THE COURT: We will hear the recording and then decide whether any 
part of it should be excluded. 

I think, clearly, that that part, as I understand it, that contains the ad- 
monitions by the Coroner should’ be included in the recording, 

MR. DIETZ: Yes. What I meant was the testimony given at the Morgue 
by the other people, the other witnesses. | 

THE COURT: Of course, that would not be admissible. 

(Off the Bench:) 

(Thereupon, the jury was excused from the court room at 10:20 o’clock a.m.) 

MR. FLANNERY: Call Mr. George Stone. 


Thereupon, 


GEORGE E. STONE | 
was called as a witness and, having been first duly sworn, was examined and 
testified as follows: : 
DIRECT EXAMINATION 
BY MR. FLANNERY: : 
Q. Mr. Stone, please state your name. A. George E. Stone. 
Q. You are the official inquest reporter at the D.C. Morgue, are you not ? 
A. Yes, sir. : 
Q. And is it your duty there to transcribe the hearings held before the 
Coroner when inquiries are made into the cause of death of people? A. Yes, sir. 
Q. Were you so employed on January 7, 1958? A. Yes, sir. 
Q. And do you take shorthand or stenotype notes? A. Yes, sir. 
Q. On January 7, 1958, did you transcribe the proceedings into the death 
of one Louis J. Teboe, Jr.? A. Yes, sir. | 
Q. Was that case 23-669 at the D. C. Morgue? A. Yes, : sir, it was. 
336 Q. Who were the defendants in that case? A. James Harry Swearingen 
and Gerald Ottis Lauderdale. | 
Q. Did you report all of the proceedings of that particular pene A. 
Yes, sir. | 
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Q. Did you use your stenotype machine that day, or shorthand notes ? 
A. Stenotype machine. 

Q. In addition to using the stenotype machine, did you also use a tape 
recorder to record the proceedings? A. Dictaphone. 

Q. A dictaphone. How does that dictaphone operate? A. It is operated 
there on an open circuit. In other words, it operates continuously during the 
course of the hearings and is used in conjunction with the notes. 

Q. And did this particular machine operate continuously during the hearing 
into the death of Louis J. Teboe, Jr., on January 7, 1958? A. Yes, it did. 

Q. Do you have with you, today, the tape recordings of the proceedings 
on January 7, 1958, in this case? A. Yes, sir. 

Q. Did there come a time, Mr. Stone, during that hearing when the De- 
fendant, James H. Swearingen, took the witness stand and testified? A. Yes, sir. 

337 @. And do you have with you the tapes which contain his testimony? A. 
Yes, sir. 

Q. Is it possible to alter those tapes in any way? A. No, sir. 

Q. May I see the tape that you have of the testimony of James H. Swear- 
ingen on January 7, 1958? A. One is on the machine. 

Q. One is on the machine and the other one is here? A. Yes. 

Q. At the present time, let me ask you this: Will you play for us now the 
testimony of James H. Swearingen? A. Do you wish first -- 

Q. I want you to start, Mr. Stone, at the point where the Coroner first 
asked him if he wished to take the stand and the colloquy between him and 
the Coroner, A. Magruder McDonald. 

(Thereupon, the following was played back on the dictaphone tapes:) 

(Questions by the Coroner of Defendant Swearingen.) 

“Now, Mr. Swearingen, this concludes the list of witnesses furnished 
the Coroner. You have the privilege of making a statement tothis jury, 
if you care to. We cannot force you to make a statement. You have to do it, 
if you so desire. It is also your privilege and Constitutional right not to 

338 make any statement. You may stand on those rights, if you so desire. 
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Now, if you should desire to make a statement, I must warn you that whatever 
you say may be used for or against you at this hearing or any other hearings 
or trials of your case in Court if such are deemed necessary. : 

‘Do you understand what I said? “Yes, sir. | 

‘Do you wish to make a statement or nt? ‘Yes, sir. | 

‘*All right, come up here. How old are you, son? “Bighteen. 

‘When were you 18? ‘‘November 8, 1939 -- November 8, inaies 

‘You understand what I said to you? “Yes, sir. 7 

‘You don’t have to make a statement. “Yes, sir, I know. i 

“Of course, if you wish and desire to make a statement, I cant stop you. 
“Yes, sir. 

‘Would you rather wait and consult an attorney of your choice, or if 
necessary have the Court appoint an attorney to represent you and advise 

339 you before you talk any more? “‘No, sir, whateverI am going to say 
I’ve already said to the Sergeant, sir, and I‘d like to say it to the jury. 

“A little louder, Go ahead. Repeat what ya: just said. “1 said, anything 
that I am going to say to the jury is what I’ve already said to the Sergeant 
and in talking to the policemen and I guess they already have got it down in 
records. 

‘Well, in spite of the fact that this whatever you’ve said to a Dona- 
hue and the other police officers which has been reduced to writing and in 
the record as you state, you still want to talk and not consult an attorney of 
your choice or have the Court appoint you an attorney to ae you? ‘Yes, 
sir, I would like to say what I have to say. | 

“Are you legally of age? ‘He is, as far as District Court is concerned. 

‘He is? ‘1 think so. | 

‘Do you want any more time to meditate whether you should make the 
statement or not? ‘No, sir. 

340 = =“‘All right, tell the jury anything you want. 
*“<Gentlemen, I’d like to say that I know we was out to a money that night 
and we had those weapons on us. But our intention of using those weapons, my 
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intention, especially, was not to hurt anybody with them. Myself, I couldn’t 
hurt a man. I can’t even hurt any kind of human being, or a living thing, 
without bothering my conscience, which it has done. It’s been tearing me 
apart since I’ve been in jail, but I had no intention of hurting the guy, or 
hurting anybody that I met up with. We were going to try to get money. I 
needed the money to go to a dance and my family couldn’t afford it and I 
wanted to get the money some way. 

*{ knew that was the only way thatI could doit so we pickeduptheguy and I 
had no intentions of hurting him, not until he started bothering me. I’ve al- 
ways had a sort of a nervous condition, anyway, when anybody started yelling 
it just tor me up inside. 

“4’m not trying to make you all feel sorry for me, anybody feel sorry 
for me. If anybody feels sorry for me, I feel sorry for myself for being so 
stupid in doing it but we had no intentions of hurting the man. All we was 
going to do was use the things to scare him. I mean, I couldn’ go up and cut 
somebody open and kill them, but we had no intentions of hurting anybody. 

841 ‘That's all ve got to say, Your Honor. 

“Any questions the jury wishes to ask this witness ? 

“Mr. District Attorney ? 

(Questions by the District Attorney of Defendant Swearingen.) 

‘J have one. I didn’t get his name. Is this Swearingen? ‘James Harry 
Swearingen. 

““Mr. Swearingen, I believe you told the detective that you had this knife, 
is that correct? “Yes, sir. 

“Now, you stated just on the stand now that you had this knife just for the 
purpose of scaring this gentlemen? ‘Yes, sir. . 

“¥ believe you further testified to the detective during interrogation that 
you believed you struck this man twice with the knife. ‘‘Yes, sir, to my best 
knowledge. I might have hit him more times than that, I don’t know, but to the 
best of my knowledge, I stabbed him twice that I knew of. 

‘I see, and at the time that you went to his apartment with him, you went 





83 ! 
there for the purpose of taking money from him, is that correct ? “Yes, sir. 
342 ‘I believe I have no further questions. | 
(By the Coroner.) 
‘Did you know this man prior to this night? ‘No, sir. 
‘Do you frequent 2119 Pennsylvania Avenue, vicinity, any of those lunch 
rooms, restaurants, cafes, or tap rooms, whatever you call them ? «No, sir, 





I very seldom go up that way. 

“All right, that’s all.” 

(End of the tape recording.) 

THE COURT: Did you gentlemen have an opportunity to check your copies 
of the transcript against the recording ? 

MR. TOOMEY: Yes, sir. 

THE COURT: Do you find any discrepancy in the —! ? 

MR. TOOMEY: I found one discrepancy of any note which the recording 
left out, or rather, the transcript left out an entire sentence. I don’t think it 


goes to the merit of what was said. Did you notice that ? 7 
MR. DIETZ: I noticed that something was missing in this transcript that 
was in the recording butI couldn’t tell you right now which line it was or what 


it was. 

MR, FLANNERY: I don’t think there is any material discrepancy, Your 
Honor, and in any event I think it is apparent that the recording would be more 
accurate, probably, than the transcript. 

343. THE COURT: Do you have any other objections, Mr. Toomey, than those 
you have stated ? | 

MR. TOOMEY: I would like at this time to call the Court’s attention to 
what appears on page 11 -- does the Court have a copy of the transcript ? 

THE COURT: No. | 

(A copy of the transcript was handed the Court.) 

MR. TOOMEY: Commencing with the last two lines on page 10, Your 
Honor, this follows immediately after a warning by the Coroner: 

“Wouldn’t you rather wait and consult an attorney of your choice or, if 
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necessary, have the Court appoint an attorney to represent you and advise 
you before you talk any more? ‘‘Answer: No, sir, whatever I’m going to 
say I’ve said already to the Sergeant, sir, and I’d like to say it to the jury. 

‘The Coroner: Go ahead. Repeat what you just said. “‘Answer: I said, 
anything that I’m going to say to the jury is what I’ve already said to the 
Sergeant and the policemen and I guess they already have it down in records.” 

344 To my mind, that simply is a statement by a young defendant stating in 
another way, “if I have done damage to my defense, then it has heen done 
already and what I state in this hearing is simply a repetition of what I have 
stated prior to this time,” which would put us back to any statement that was 
made by this defendant to police prior to the time of arraignment. 

it is my understanding that the hearing before the Coroner, according to 
the record, was January 7. The arraighment was January 3. 

As to the date of that, a written statement was taken -- I am not certain 
that was prior to arraignment -- was it not, Mr. Flannery? 

MR. FLANNERY: Yes. There was a written statement taken from both 
of these people in the early morning hours of January 3, 1958. 

MR. TOOMEY: With regard to the written statement, and basing my 
objections, first, on the Mallory Decision, secondly, on the Trilling Decision, 
and certainly, in the Trilling Decision in any one of the three or four opinions 
that were written in that case, each and every one of the judges referred to 
the fruits of illegal action. If I go back to the time of the taking of the 
written statement prior to the arraignment, I believe that the Court would be 
forced to hold such a statement inadmissible on the basis of the Mallory de- 
cision. 

345 THE COURT: As of now, the Court does not have anything to establish 
that the statements were illegally taken or in violation of Mallory or any other 
decision. és 

MR. TOOMEY: That is very true, Your Honor, but I think the Court is 
going to have to consider those when the Court takes into consideration the 
statement made by the defendant: 
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‘{ said anything that I’m going to say to the jury is what I’ve already 
said to the ae and the policemen and I guess they already have it down 
in records. ’ 

That is certainly a clear statement by the defendant that he is saying, 
‘I may confess to this at this time but I have already done that.” 

THE COURT: What do you say to that, Mr. Flannery ? | 

MR. FLANNERY: Your Honor, I cannot follow Mr. Toomey ’s logic. There 
is no showing that this voluntary statement made by this man at the Morgue, 
after having been advised of his rights, is tainted or is the fruits of any wrong- 
doing by the police. He was warned repeatedly of his rights not to make a 
statement and warned of his rights to have counsel. : 


I do not see how, if he chose voluntarily to do that, that you can in any 
way connect what he did to any wrongdoing by the police some three or four 
days before. It is two events entirely disrelated and unconnected. 
346 MR. TOOMEY: They are connected by the statement of the defendant when 


he says, ‘I am repeating because I have said it already and they have it.’ 

MR. FLANNERY: I cannot see the connection, Your Honor. 

THE COURT: It appears to be a voluntary statement and Iwill overrule 
the objection. i 

While the recording was clear, at least it was to me, it was a little bit 
loud at times. 

Are you proposing to have the reporter read the transcript as well as 
have the recording played ? : 

MR, FLANNERY: We can do that. | 

THE COURT: I mean, leaving aside your other objection, Mr. Toomey, 
is there any objection to having this transcript read to the jury ? 

MR. TOOMEY: I have no objection to the mechanical aspect of it now. 

THE COURT: That is what I mean. I would think if there was any doubt 
in the jury’s mind from this recording, it would clarify it to have the trans- 
cript also read to the jury. You have no objection to the mechanical point 
of view ? ! 





86 

MR. TOOMEY: No, sir. 

THE COURT: Of course, you are reserving all of your other objections ? 

MR. TOOMEY: That is correct. 

MR. DIETZ: Before you call the jury in, may I ask a question of the 
reporter ? 

THE COURT: Yes. 

CROSS EXAMINATION 

BY MR. DIETZ: 

Q. Mr. Witness, you have testified that these tapes were not changed and 
could not possibly be altered. I ask you sir, if you couldn play part of 
those tapes, record them on another machine, delete any part of the original 
tape that you want and then re-record it? A. That would be a possibility, 
yes. It would be very difficult. 

Q. It is possible to change tapes? A. That is the only way in which it 
could be done. 


MR. FLANNERY: But you did not do that in this case, is that correct? 
THE WITNESS: No, sir. 
(Thereupon, the jury returned to the court room.) 


Thereupon, 


GEORGE E. STONE 
was called as a witness and, having been first duly sworn, was examined and 
testified as follows: 
348 DIRECT EXAMINATION 

BY MR. FLANNERY: 

Q. Please state your name. A. George E. Stone. 

Q. Mr. Stone, are you the official reporter at the D.C. Morgue? A. Yes, 
sir. 

Q. Were you so employed on January 7, 1958? A. Yes, sir. 

Q. Is it your duty at the Morgue to transcribe, take down by means of 
a stenotype machine, the proceedings at inquests into the cause of death of 
people? A. Yes, sir. 
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Q. Directing your attention, then, to January 7, 1958, did you take sten- 
otype notes of the proceedings into the death of Louis J. Teboe, Jr.? A. Yes, 
Q. And on that same date, in connection with the same matter, did you have 
a dictaphone in operation which also took down the proceedings ? A. Yes, sir. 

Q. Does the dictaphone take the proceedings on tape? A. Yes, sir. 

Q. Do you have the tape with you which has on it the proceedings of the 
hearing into the matter of the death of Louis J. Teboe, Jr.? A, Yes, sir. 

Q. Did there come a time at that proceeding at the D.C. Morgue on 
January 7, 1958, when the defendant in this case, James H. Swearingen, took 
the witness stand to testify? A. Yes, sir. | 

Q. Do you have the tapes of Swearingen’s testimony at ie D. C. Morgue 
on January 7, 1958? A. Yes, sir. : 

Q. May I have them, and are they both here? A. Yes. | 

MR. FLANNERY: Mark these Government’s Exhibits 7 and 7-A for iden- 
tification. : 





(Two dictaphone tapes were marked 
Government’s Exhibits | iq and 7-A for 
identification.) 


BY MR, FLANNERY: 

Q. I will hand you first what is known as Government’s Exhibit 7 for 
identification. Does that contain part of the testimony of James Harry 
Swearingen on the date referred to? A. Yes, sir. | 

Q. And I hand you Government’s Exhibit 7-A for identification. Does 
that contain the remainder of the testimony of James H. Swearingen at the 
inquest referred to? A. Yes, sir. 

Q. Have you kept those tapes in your custody since January 7, 1958? 

350 A. Yes, sir. : 

Q. And how do you identify Government’s Exhibits 7 and 7-A for identi- 
fication? A. Yes, sir. | 

Q. How do you identify them? Please tell the jury how you keep those 
records. A. At the time of the inquest, the records are marked first with 
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the name of the decedent. 

Q. Was that done in this case? A. That was done in this case, yes, 
sir. | 

Q. What does your record show? A. Teboe, one and two. 

Q. Does it have the date of the proceeding ? A. And immediately follow- 
ing the proceeding, a file card is made out and the informatian is filled in 
with the number of the case, 23-669; Homicide Grand Jury; the name of the 
decedent, Teboe, Louis J., Jr.; date of inquest 1-7-58. The defendants James 
Harry Swearingen and Gerald Ottis Lauderdale. The Defendant, Edward C. 
O’Connell -- 

Q. You mean the District Attorney ? A. Excuse me, the District Attorney, 


Edward C. OCTonnell; Defense Attorney, none. 
MR. TOOMEY: Would you repeat that last statement ? 
351 THE WITNESS: Defense Attorney, None. That is at the inquest. 
MR. FLANNERY: Your Honor, at this time I wish to offer in evidence 


Government’s Exhibits 7 and 7-A. 
THE COURT: They will be received. 


(Government’s Exhibits 7 and 7-A 
previously marked for identification, 
were received in evidence.) 


BY MR, FLANNERY: 

Q. Mr. Stone, I will ask you if you will play for His Honor and the jury 
the testimony of James H. Swearingen at the Morgue on January 7, 1958, 
in connection with the death of Louis J. Teboe, Jr. 

(Thereupon, the following was played back on the dictaphone tapes:) 

(Questions by the Coroner of Defendant Swearingen.) 

‘Now,Mr. Swearingen, this concludes the list of witnesses furnished the 
Coroner. You have the privilege of making a statement to this jury if you care 
to. We cannot force you to make a statement. You have to do it, if you so desire. 
It is also your privilege and Constitutional right not to make any statement. You 
may stand on those rights, if you so desire. Now, if you should desire to make a 
statement, I must warn you that whatever you Say may be used for or against you 
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at this hearing or any other hearings or trials of your case in, Court if such 

are deemed necessary. 

‘Do you understand what I said? ‘Yes, sir. 

“Do you wish to make a statement or not? ‘Yes,sir. | 

‘‘All right, come up here. How old are you, son? “Eighteen. 

‘When were you 18? ‘‘November 9, 1939 -- November 8, 1957. 

‘©You understand what I said to you? “Yes, sir. : 

“You don’t have to make a statement. “Yes, sir, 1 know. 

“Of course, if you wish and desire to make a statement, I cant stop you. 
‘Yes, sir. : 

“Would you rather wait and consult an attorney of your choice, or if 
necessary have the Court appoint an attorney to represent you and advise you 


before you talk any more? “‘No, sir, whatever I am going to say I’ve already 
said to the Sergeant, sir, and I’d like to say it tothe: jury. . 
353 “A little louder. Go ahead. Repeat what you just said. ‘I said; anything 


that I am going to say to the jury is what I’ve already said to the Sergeant and 
in talking to the policemen and I guess they already have got it down in records. 

“Well, in spite of the fact that this whatever you’ve said to Sergeant Dona- 
hue and the other police officers which has been reduced to writing and in the 
record as you state, you still want to talk and not consult an attorney of your 
choice or have the Court appoint you an attorney to advise you? ‘Yes, sir, 
I would like to say what I have to say. 

‘“‘Are you legally of age? ‘He is, as far as District Court is concerned. 

‘He is? ‘1 think so. | 

‘Do you want any more time to meditate whether you should make the 
statement or not? ‘‘No, sir. 

“‘All right, tell the jury anything you want. | 

*<Gentlemen, I’d like to say that I know we was out to get money that night 
and we had those weapons on us. But ourintention of using those weapons, my 

354 intention, especially, was not to hurt anybody with them. Myself, I couldn’t 

hurt a man. I can’t even hurt any kind of human being, or a living thing, without 
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bothering my conscience, which it has done. It’s been tearing me apart since 
T*ve been in jail, but I had no intention of hurting the guy, or hurting anybody 
that I met up with. We were going to try to get money. I needed the money 
to go to a dance and my family couldn*t afford it and I wanted to get the money 
some way. 

“J knew that was the only way that I could do it so we picked up the guy 
and I had no intentions of hurting him, not until he started bothering me. I’ve 
always had a sort of nervous condition, anyway, when anybody started yelling 


it just tore me up inside. 

“¥?m not trying to make you all feel sorry for me, anybody feel sorry for 
me. if anybody feels sorry for me, I feel sorry for myself for being so stupid 
in doing it but we had no intentions of hurting the man. All we was going to 
do was use the things to scare him. I mean, I couldn’t go up and cut somebody 
open and kill them, but we had no intentions of hurting anybody. 

‘That’s all I’ve got to say, Your Honor. 


‘‘Any questions the jury wishes to ask this witness ? 

“Mr. District Attorney ? 

355 (Questions by the District Attorney of Defendant Swearingen.) 

<{ have one. I didnt get his name. Is this Swearingen? “James Harry 
Swearingen. 

“Mr, Swearingen, I believe you told the detective that you had this knife, 
is that correct? “Yes, sir. 

“Now, you stated just on the stand now that you had this knife just for the 
purpose of scaring this gentleman? “Yes, sir. 

“J believe you further testified to the detective during interrogation that 
you believed you struck this man twice with the knife. “Yes, sir, to my best 
knowledge. I might have hit him more times than that, I don’t know, but to 
the best of my knowledge, I stabbed him twice that I knew of. 

“J see, and at the time that you went to his apartment with him, you went 
there for the purpose of taking money from him, is tha correct? “Yes, sir. 

‘J believe I have no further questions. 
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(By the Coroner.) 
“Did you know this man prior to this night? ‘No, sir, 

356 “Do you frequent 2119 Pennsylvania Avenue vicinity, any of those lunch 
rooms, restaurants, cafes, or tap rooms, whatever you call them ? *‘No, sir, 
I very seldom go up that way. 

“(All right, that’s all.” 

(End of the tape recording.) 

BY MR. FLANNERY: 

Q. Mr. Stone, in addition to that tape recording which you | — played to 
the jury, did you also make stenotype notes of the proceeding ? A. Yes, sir. 

Q. And did you type those up? A. Yes, sir. 

MR. FLANNERY: Let’s mark this Government’s Exhibit 7-2. 


(Transcript of proceedings at the D.C. 
Morgue was marked Government’s 
Exhibit 7-B, for identification.) 


BY MR. FLANNERY: | 

Q. I will show you what has just been marked as Government’s Exhibit 
7-B for identification. Is that the transcript of the proceedings into the death 
of Louis J. Teboe, Jr., on January 7, 1958? A. Yes, sir. | 

357  @. And how do you identify that? A. It is identified as the matter of 

Teboe, 23-669; ‘“‘Transcript reporting proceedings before the Coroner Mc- 
Donald, Washington, D. C., Jamuary 7.” 

Q. Did you type these proceedings up? A. Yes, sir. , 

Q. Does the testimony of James H. Swearingen appear in Government’s 
Exhibit 7-B for identification? A. Yes, sir. 

Q. Where does that start, on what page? A. It starts on page 10. 

Q. And it contains, I take it, the testimony which was just played back 
from the dictaphone machine, is that right? A. Yes, sir. | 

Q. All right. Now, Mr. Stone, I will ask you to read the testimony. 

MR. TOOMEY: Your Honor, at this time I recognize the fact that we 
originally were asked whether we would object to the rereading. I said I 
would not. However, on hearing the recording the second time, it appeared 
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to me to be amply clear. I now see no need for the reading and I object on 
the ground it is simply repetitious. 
THE COURT: Was that recording clear to all the members of the jury ? 
358 (The jury nodded assent.) 
THE COURT: I will sustain the objection. 
MR. FLANNERY: Very well. 
Your witness. 
MR. TOOMEY: I have no questions of this witness. 
THE COURT: Mr. Dietz? 
MR, DIETZ: No, Your Honor. 
(Witness was excused.) 
(A short recess.) 
359 MR. FLANNERY: May Mr. Stone, the Reporter, be excused ? 
MR. TOOMEY: No objection. 
THE COURT: He may be excused. 
Whereupon, 
DET. SGT. MAHLON E. PITTS 
was called as a witness for and on behalf of the Government and, having been 
first duly sworn, was examined and testified as follows: 
DIRECT EXAMINATION 
By Mr. Flannery: 
Q. Please state your name. A. Mahlon E. Pitts. M-a-h-l-o-n. 
Q. Are you a police officer attached to the Metropolitan Police Force? 
A. Yes, sir, 1 am a Detective Sergeant assigned to the Homicide Squad. 
-Q. Were you so assigned on January 4, 1958? A. Yes, sir. 
Q. Sergeant Pitts, did you assist in the investigation of this cam, the 
matter of the death of Louis J. Teboe, Junior? A. Yes, sir. 
Q. And in connection with your work on this case did you have occasion 
to go to the District of Columbia Jail on January 4, 1958? A. Yes, sir. 
366 QQ. And did you go there to interview the defendants in this case, Gerald 
Lauderdale and James Swearingen? A. I did, sir. 
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Q. What time did you arrive at the District of Columbia jail? A. Oh, 
approximately ten or ten-five, approxim tely. | 

Q. Inthe morning? A. Yes, sir; a.m. ! 

Q. When you arrived at District Jail on January 4, 1958, did there come 
a time when you requested permission to interview James Swearingen ? As 
I did, sir. 

Q. And subsequent to that did there come a time when you saw James 
Swearingen? A. I did, sir. 
Q. And did he consent to see you, to be interviewed? A. res, sir, he 
did, sir. | 

Q. And did you interview him in connection with this case? A. Yes, sir. 

Q. And what time did the interview start on January 4, 1958 ? A. Approx- 
imately 10:15 a.m. in the morning. ! 

Q. Very well. At that time what did you say to James Swearingen, the 
defendant in the case? | 


361 MR. DIETZ: If Your Honor please, I am going to object. May we approach 
the bench at this time? | 
THE COURT: Yes. 


(Bench Conference:) | 

MR. DIETZ: If Your Honor, please, I would like the record to indicate 
an objectian to any possible commitment, confessions or statements made, 
on behalf of Lauderdale. I realize the last question was referring only to 
Swearingen. But I know that they will soon bring in statements as far as 
Lauderdale is concerned, as well. | 

I wish to object at this time, as these statements made were the result 
of the prior statement, written statement, taken at Police Headquarters on 
January 3rd, and immediately following that statement, all of which would have 
been, if offered by the United States Attorney, would have been pxahne by 
the Court by the Mallory decision. | 

MR. FLANNERY: There is no case which holds that police don have 
a right to question a defendant while he is being legally detained. Now these 
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defendants were being legally detained on January 4, 1958. Since they ap- 


362 peared before the Commissioner on the prior day, January 3, 1958, and 


had been committed to the jail. So there is no case which holds that police 
don*t have a right to interview a defendant. 

THE COURT: Are you going to have some testimony about Lauderdale, 
as well, this morning ? 

MR. FLANNERY: Yes. He interviewed both of them and went back the 
next day and interviewed each in the presence of each. 

THE COURT: Do you wish to make the same objection, Mr. Toomey? 
MR. TOOMEY: Yes. And further, to any statements that these defen- 
dants may have made on the fourth would be mere supplements, or additions, 

or clarificatims of statements made illegally prior to the time -- 

THE COURT: Of course, the Court does not have any evidence that there 
has been any illegal statements. 

I will overrule the objection. 

I understand that both of you object. You are objecting, Mr. Dietz, with 
respect to Lauderdale; and you, Mr. Toomey, with respect to Swearingen. 

MR. TOOMEY: That is correct. 

THE COURT: Very well. 

(in Open Court:) 

By Mr. Flannery: _ 

Q. Now recalling your attention to January 4, 1958, the time 10:15 a.m., 
the place District of Columbia Jail, I will ask you what did you say to James 
Swearingen at that time ? A. At that time James Swearingen was brought in 
and we were seated at a table. We were alone. I identified myself as Sergeant 
Pitts from Homicide Squad and informed him that I had been active in this 
investigation, although I was not present at his arrest or interrogation, and 
that I at that time warned him that he did not have to talk with me but that he 
had consented, back af the Sergeant’s desk there in the rotunda of the District 
Jail. I wanted to go over his story with him, listen to his story, and asked him 
if he had any objections to talking with me about it, which he stated he did not. 
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Q. Did you say that you might be a witness against him if he did talk with 
you ? A. I told him that I might possibly be a witness against him. 

Q. All right. Now then, what did Swearingen tell you at that time? A. 

At that time I asked him that I would like to go into detail with him about 
the case, and he told me this: That on the morning of December 12, 1957, 
that he met Mr. Lauderdale at a Coffee Shop-- I think it was a White Tower 
Shop -- in the area of 1ith and Pennsylvania Avenue, Northwest. 

364 Q. Did he say what time he met him? A. About eight-thirty. 

He stated that this meeting had been agreed upon either in person or 
by telephone conversation some two days prior, and that they had discussed this 
and that they were going to meet there early that morning for the purpose of 
looking for a job, and later that evening going over in the vicinity of the Cali- 
fornia Kitchen Restaurant at 18th and H. where they were going to try to pick 
up a queer to obtain some money. 

He stated that he had a date Saturday night to take a girl to a dance and 
was without funds; that it was agreed between the two when this meeting was 
arranged that Jerry, Mr. Lauderdale -~ Jerry Lauderdale -- would bring a 
blackjack with him that he had, and that the purpose of bringing the blackjack 
was that if they did pick up a queer and he did not voluntarily give them any 
money, that they would use that to frighten him and obtain funds. 

He stated they spent most of that day downtown. They went, sir, to several 
places looking for employment, and in and out of Department Stores, and that 
later that afternoon or early evening they went to visit some girl friends at 
an apartment -- i 

365 MR. DIETZ: If Yor Honor please, I would like you to admonish the jury 
this statement was taken out of the presence of Lauderdale, and is not to. 
be held against Lauderdale. | 

THE COURT: Yes. This part of the statement which deals with Swearingen 
will be received only with respect to the defendant Swearingen, and will not be 
considered by you in relation to the defendant Lauderdale. __ 

By Mr. Flannery: 
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Q. Sergeant, going back to the White Tower Shop for a moment, was 
there any discussion about anything else, according to this man, other than 
a blackjack? A. Yes. Mr. Swearingen told me that while they were seated 
at the counter at the coffee shop Mr. Lauderdale gave him a knife, and told 
him to keep it. I asked him why he gave him a knife and he said Mr. Lauder- 
dale stated if they got into trouble he didn’t want to be caught with both a knife 
and a blackjack on him. 

THE COURT: Suspend for a minute. I see Mr. Splain in the court room. 
Do you want him excluded from the court room? 

MR. TOOMEY: I have no objection to the Commissioner remaining. 

THE COURT: Mr. Dietz? 

MR. DIETZ: I have no objection. 

THE COURT: Very well. 

By Mr. Flannery: 

Q. Proceed. A. And he states that later that afternoon or early that 
evening they went to an apartment located in the 1700 block of P Street where 
they visited with some girl friends, and Mr. Swearingen stated that they re- 
mained there to the best of his knowledge until about eleven or eleven-thirty, 
at which time he left in company with Mr. Lauderdale and they walked to the 
vicinity of 18th and H, and entered Desando’s Restaurant; That they went 
up on the second floor to the rest room located at the rear, and that while in- 
side this rest room a man came in whom he’ now knows or knew then, at the 
time of the interview, to be the decedent Teboe; and that while Mr. Lauderdale 
was combing his hair in front of the mirror Teboe asked Mr. Lauderdale to 
join him in a drink, or to have a drink, at which time Teboe and Lauderdale 
left and and went to a booth on the second floor, and that he left the restaurant 
alone and came on the outside; That he was standing on the sidewalk shortly 
thereafter at the front door entrance of this restaurant, when two men whom 
he did not know were about to enter, and that one of them stopped and asked 
him to come in and have a drink. 

367 He stated that then he walked in the restaurant with these two men and 
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took a seat at a table at the foot of the stairway, on the right-hand side of the 
restaurant stairway leading to the second floor; That he remained in the 
company of these two men for some twenty minutes, approximately that, or 
twenty-five minutes, he didn’t exactly know the time, and had one or two 
glasses of beer with them; That while seated there a waitress came up to him 
and told him that his buddy on the second floor wanted him to come upstairs. 
He stated that he excused himself and went up and joined Mr. Lauderdale and 
Mr. Teboe at the booth, and as he sat down Mr. Lauderdale said to him, “This 
fellow has had too much to drink and wants us to take him home; is that all 
right ?”? or approximately words to that effect, to which he answered ‘sure.?? 
He states that a few minutes later all three left the restaurant and they caught 
a taxi at 18th and H and they drove several blocks on Panmaylvants Avenue. 
He was not sure of the location, but that they got out in front of Teboe’s 
place, where he lived; That when they arrived there Teboe was too drunk 
to make the correct change to pay the cab fare and Teboe handed him a handful 
of change which he paid the cab fare and returned one dime to Teboe. They 

368 then went to a door and inside where there were some steps leading up 
to an upper floor, and Teboe told both Lauderdale and Swearingen to wait. 
Shortly thereafter, Teboe came down the steps and said that his room mate had 
a girl up there and suggested they go down to the corner and get another drink; 
that they walked down Pennsylvania Avenue to a tavern near the end of the block 
and went in and were refused service, because Teboe was too drunk. They then 
crossed Pennsylvania Avenue to the opposite side and entered another tavern 
and there they all had a glass; of beer; that then Teboe suggested that they go 
back over to his place, and while walking across Pennsylvania Avenue suggested 
-- Teboe did -- that they go to the rear, and that he would see if his room mate 
and girl friend were still there; That they arrived in the back and that Teboe 
went up some wooden steps and that they waited on a first floor landing for 
Teboe; and that a few seconds later Teboe came down and, without saying any- 
thing at all, he grabbed Mr. Swearingen in his privates, at which time Mr. Swear- 
ingen shoved Teboe back against the wall. At that instant he then grabbed Mr. 
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Lauderdale and tried to unzip his trousers. He stated Mr. Lauderdale pulled 
369 the blackjack from his clothing and struck Teboe one blow, at which time 
the blackjack bursted; that there was a tussle and that Mr. Lauderdale hit 
Mr. Teboe and that Teboe rolled and fell back down the steps from the first 
floor landing to the ground; That they were fighting there and all the time 
Mr. Teboe was saying he was sorry, but thathe was continually fighting, and 
Mr. Swearingen said he lost his head, he pulled the knife, and while facing 
Teboe he hit him one or two times with the knife. He states that Teboe fell 
to the ground and started calling and hollering for help, at which time he 
and Lauderdale ran out of the alley and he doesn’t remember the exact route, 
but somewhere in back of the White House, near the ball diamonds on the El- 
lipse, Mr. Lauderdale asked him for the knife, and he stated he still had the 
knife in his hand and it was folded, and he gave the knife to Mr. Lauderdale 
who took the knife and crossed to the opposite side of the street and threw it 
into a sewer. The exact location he didn’t know; That they then walked from 


there to Twelfth and E,I think he told me, to a gas station, where he went 
into the wash room and washed blood off of his left hand, as a result of a 


laceration that he had received when Teboe grabbed his hand and he apparent- 
ly was cut with the knife. He said he had to use both hands to get the knife 
370 free. That he then wrapped a handkerchief around his hand and placed 

his hand in his pocket, and he and Lauderdale went back to the Coffee Shop 
in the area of Eleventh and Pennsylvania Avenue, Northwest, where they re- 
mained for a few minutes, and then shortly afterwards hitched a ride out to 
Mr. Lauderdale’s home where he stayed for a while, and then later to his 
own home. 

Q. All right. Now what time did the interview with Swearingen conclude ? 
A. Approximately at eleven-twenty. 

Q. A.M.? A. A.M.L, yes sir. 

Q. Now, then, after you had interviewed Swearingen as you have related, 
on that same date, Jamuary 4, 1958, did you request permission to interview 
Gerald Lauderdale, the other defendant in this case? A. I had already requested 





99 | 
permission to interview both upon my entrance into the District Jail, and Mr. 
Lauderdale was quite waiting in the rotunda for me when I completed with Mr. 
Swearingen. i 
Q. Did he consent to be interviewed by you -- Mr. Lauderdale ? A. He did. 
371 QQ. Did you tell Mr. Lauderdale that you might appear as a witness against 
him? A. I identified myself to Mr. Lauderdale, because he had never seen me, 
as well as Mr. Swearingen, and informed them that I might be a witness against 
them, but I had been active in the investigation and wanted to over the entire 
story with them and were they willing to talk with me. | 

Q. Very well. Did he then agree to talk with you? A. Yes, sir. 

Q. Now what time did the interview with Gerald Lauderdale commence 2 
A. Oh, threeor four minutes after I completed with Mr. Swearingen. I would 
say approximately 11:25. 

Q. All right. Now what did the defendant Lauderdale state to you in con- 
nection with this case? A. Mr. Lauderdale said -- ! 

MR. TOOMEY: May it please the Court, at the risk of being repititious, 

I would like the jury admonished as to the defendant Swearingen. 

THE COURT: The jury is admonished as to any statements made by the 
defendant Lauderdale will be received with respect to Lauderdale alone, and 
not against defendant Swearingen. ! 

By Mr. Flannery: 

Q. Proceed. A. Mr. Lauderdale told me on December 12, 1957, about 
eight-thirty a.m. that morning, that he met Mr. Swearingen in the White Tower 
Coffee Shop in the area of 11th and Pennsylvania Avenue, Northwest; That 
this meeting had been agreed upon, he thought, by telephone conversation, 
some two days prior. 


Q. Did he say what time he had met with the other man? A. He met him 


that morning at eight-thirty. | 

Q. Very well. Go ahead. A. And that it was agreed upon before they met 
that they were to meet there that morning for the purpose of looking for em- 
ployment, and later that evening going over in the vicinity of 18th and H to 
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California Kitchen, where they were going to pick up a queer and attempt to 
get funds. 

Now he stated that Mr. Swearingen didn’t have any money and that he was 
supposed to take his girl friend to a dance that Saturday night and needed some 
funds. He told me he didn’t know whose idea it was to bring the blackjack, but 
it was more or less mutually agreed that he would bring the blackjack with 
him for the purpose of, if they picked up a queer and he did not give them money 
voluntarily, that they would use that blackjack to threaten the queer with to 
obtain some money. 

He told me that a friend of his had given him a knife to sharpen and that 
he liked to do that type of things, fool around sharpening knives, and that he had 

373 taken this knife home some weeks prior and that he had sharpened the 
point to where it was very sharp, and that the blade was sharp enough to shave 
with, was his description to me, and that when he left home that morning it 
was his intention -- he put the knife in his pocket -- to return to this friend . 
this knife, from whom he had originally got the knife. 

When he reached the restaurant he gave the knife to Jerry to keep for him 
because if he got into any trouble he didn’t want to be caught with both the black- 
jack and knife on him. 

Q. You mean the knife to Jerry, or to Jack? A. He gave the knife to Jack 
Swearingen. 

Q. Proceed. A. He stated that they spent most of the day downtown look- 
ing for employment, went to several places, went through several department 
stores, more or less killed mast of the day, and that early evening they went 
to visit some girl friends in the 1700 block of P Street. He described the place 
as the Whitestone Apartment House; That they remained there for a little 
while and that later that evening they walked to the vicinity of 18th and H, 
where they entered Desando’s Restaurant, both together; They went up to the 

374 second floor, went back to the bathroom, and he stated there were very few 
people in there. They remained in the bathroom a short pericd of time and 
came out, both together. 
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That they then spent about an hour in the area. They went into a restau- 
rant then known as the Derby Room on the northwest corner of 18th and H, and 
that approximately an hour later they went back to Desando’s Restaurant, 
went up the steps to the second floor and back to the rest room, and while in 
there the decedent, Teboe, came in. | 

Teboe invited him over or invited him to join him at his table for a drink, 
which he consented. 

That Mr. Swearingen walked out of the restaurant. He last cs him going 
out. : 

He stated he sat down with Mr. Teboe and had a glass of beer baad that 
shortly -- or a few minutes later, he doesn’t remember the exact time -- Mr. 
Teboe asked him why not invite his buddy up for a drink also. 

He stated that he requested the waitress to tell his friend who was seated 
down on the first floor to come on up and join him. He stated he had seen Mr. 
Swearingen come back in the restaurant, or that he knew he was in the res- 
taurant. I don’t remember now whether he told me he saw him come in or 

that he saw him seated in the restaurant. ! | 
375 He stated a few minutes later Mr. Swearingen did join them at the table, 
and that while there Mr. Teboe said, ‘‘Let’s go to my place for a drink, ’’ 
at which time they both agreed and they left the restaurant, all together, 
and caught a taxicab at 18th and H, went several blocks on Pennsylvania Avenue 
and got out, as he describes, in front of Teboe’s place. | 

That Teboe told them to remain at the foot of the stairs, and that he, 
Teboe, went up the stairs. A few seconds later he saw him descending the 
stairway and that he heard a woman’s voice calling to Teboe, but he didn’t 
understand the conversation, and that when Teboe arrived at the foot of the 
stairway he said words to this effect, that his roommate had a girl friend up 
there, and that Mr. Teboe suggested then that they go down the block to a 
tavern and have another drink. : 

He states they went to this tavern and they were refused service and that 
he inquired why, and that he was told that his buddy, -- meaning Mr. Teboe -- 
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was too drunk. 

He states they then left this tavern and crossed Pennsylvania Avenue and 
went into another tavern in the middle of the block where they were served a 
drink by -- andI think he described it as a “‘cute, blond waitress with short 
hain. st 

They each had a glass of beer, and at Teboe’s suggestion they left, and 
while crossing Pennsylvania Avenue Teboe suggested they go around to the 

376 rear and that he would go up and see if his roommate and girl friend had 
yet left. 

He stated that he and Mr. Swearingen waited on the first floor landing of 
this stairway, and a few seconds after Teboe went up the stairway he came 
down, and as he reached the first floor landing he grabbed Mr. Swearingen in 
his privates, and then he grabbed him, and at the same time tried to unzip the 
front of his trousers. 

He stated that he pulled a blackjack out and he hit Teboe one blow, at 
which time the blackjack bursted, and he stated that he couldn’t figure out why 
the blow didnt faze him, that it didn’t seem to bother him at all. 

He stated they got to tussling at that time and that he recalled hitting Mr. 
Teboe. Teboe rolled and fell partly down the stairway. He said he didn’t fall 
backwards but that he sort of rolled down the stairway to the ground, and that 
Teboe continued to fight and kept saying that he was sorry but that he wouldn't 
stop fighting, and that he was fighting with him. 

He stated a few seconds later he saw Jack, as he recalled Mr. Swearingen 
and called him Jack, with a knife in his hand, and it was open; that he called 
to Mr. Swearingen ‘‘No, no,’’ and that apparently Swearingen did not hear him, 

377 and that Swearingen hit Mr. Teboe with the knife, he thought, a couple of 
times. 

Teboe fell to the ground and started hollering for help, at which time he 
and Swearingen both ran out of the alley. He didn’t remember the exact 
route they took, but does recall somewhere near the ball diamonds on the 
Ellipse, just in the rear of the White House, he asked Swearingen for the knife. 





103 

Swearingen had the knife in his hand and it was folded up, the blade was 
folded down; that he took the knife from Swearingen and crossed the street and 
threw the knife into a sewer. He didn’t remember the exact location; 

That they then walked from there to the gas station at Twelfth and E, and 
went in the restroom where Mr. Swearingen washed some blood off of his left 
hand which was cut during the altercation there, and that Mr. Swearingen 
wrapped a handkerchief around his hand and they then walked down to the 
Coffee Shop again at the area of Eleventh and Pennsylvania Avenue where they 
remained for a short time,andthen from there they walked over in the area of 
the Capital grounds, where as he said, they fooled around for a while and then 
later hitched a ride out to his home. | 

Mr. Swearingen remained there a while and then later Mr. Swearingen left 
and he didn*% see him again that night. 

Q. All: right. Now did that conclude the interview at that point ? A. Yes, 
sir. I asked him some questions. I recall asking him if either of them were 
drunk and they stated no, that they were not drunk, and that the only person 
who was was Mr. Teboe, that he had considerable to drink. i 

Q. What time did that interview conclude? A. Approxima tely, that in- 
terview started eleven-twenty, it was completed about 12:05 approximately, 

Q. Now then, directing your attention tdthe following day, January 5th, 

1958 -- A. Yes, sir? 
_ Q. -- did you again go to the District of Columbia Jail? A. I did, sir. 

Q. And what time did you arrive at the Jail on that date ? A. Oh, I 
imagine it was about approximately nine o’clock, I guess. : 

Q. Did you go there for the purpose of interviewing Lauderdale and Swear- 
ingen again? A. Yes, sir. There were certain discrepancies in their stories, 
between the two, and it was my purpose of going there . to ask them if they 
would see me again and confront the two together and try to straighten their 
stories out. 

Q. Well, did you see both of these people in each other’s presence 7 As I 
did, sir. 





104 

Q. And did both Swearingen and Lauderdale consent to talk to you? A. Yes, 
sir. . 

Q. Now at that time did you talk to both of thém, were they both seated at 
the table? A. Yes, sir. 

Q. They were? A. Yes, sir. They were both sitting at either side of the 
table. 

Q. What time did that interview start on January 5th? A. Approximately 
9:15 as I recall. 

Q. Very well. Now at that time what if any statements were made by 
either of these people to you in connection with this case? A. I went over 
the case with each again and I asked Mr. Swearingen, I told him that on the 
previous day, January 4th, he had told me that they arrived at that restaurant 
somewhere about eleven or eleven-thirty, at Desando’s, and that his story 
differed from Mr. Lauderdale’s in that Mr. Lauderdale had stated that they 
had been in there earlier in the evening and that there were very few people, 


and that he and Mr. Swearingen had gone back to the bathroom and that they had 


both left together and had spent about an hour in the area. At which time Mr. 

Swearingen told me that he did recall being in there earlier with Mr. Lauderdale, 
380 touse the bathroom, and that there were very few people in there and he 

went on to volunteer the information that they had spent about an hour there 

and had gone over into a building beside the California Kitchen and had been 

running the elevators up and down in this building until they were chased out 

by either a watchman or somebody in there. And that he recalled going also 

into the Derby Room Restaurant there and using the bathroom, and later return- 

ing, about an hour later. . 

Q. Allright. Were there any further statements made at that time by 
either one of these defendants? A. I questioned, on the day prior to that’ Mr. 
Lauderdale, on January 4th, I asked Mr. Lauderdale if he knew that Desando’s 
Restaurant was a known gathering place for homosexuals, which he referred 
to as ‘queers,’ and he stated he did. 

I asked Mr. Swearingen that same question and Mr. Swearingen stated that 
he had heard that it was but didn’t know. 
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I asked Mr. Lauderdale if either he, or he and Jack together, had ever 
been to Desando’s prior to December 12th for the purpose of picking up a 
queer, or if they had ever obtained any money from one there, and Mr. Lauder- 

381 dale told me that some two months prior to this date that he and Mr. 
Swearingen had gone to Desando’s and that a queer had picked Mr. Swearingen 
up and that the two had left; that later, while he was inside the restaurant a 
man picked him up but that he did not think this man was queer; that he left 
with the man and went outside for the purpose of going with the man and the 
man’s car wouldn’t start, and that he helped shove the car and then did not go 
with the man, but in turn went back to the White Tower Coffee Shop at Eleventh 
and Pennsylvania Avenue, as it had been agreed previous that this would be 
a meeting place, if either were picked up, and one was to arrive back before 
the other, that one would wait for the other at this location. : 

He stated he arrived there first and that sometime later Mr. Swearingen 
did come in and he asked him how he made out, and that Mr. Swearingen took 
his fist and hit the counter and said, ‘The guy wouldnt do anything.’’ 

I questioned Mr. Swearingen about this and Mr. Swearingen said he did not 
recall that point; that was one of the reasons for going back the second day. 
He didn’t recall it. : 

Q. Is that the gist of the conversation? A. Yes, sir. That was it. 

MR. FLANNERY: Your witness. , 

CROSS-EXAMINATION 

By Mr. Toomey: ; 

Q. Sergeant, I just have a couple of questions: You stated that the first 
time that you had seen either one of these defendants was on January 4th, about 
10a.m.? A. AsI recall, yes sir. AsI recall now, that was the first time. 

I was not present during the arrest or the interrogation that night. As I recall, 
the first time I had seen either was on January 4th, when I went to District Jail. 

Q. Now you were not alone when you went there, were you ? A. Yes, sir. 

Q. When you interviewed Swearingen, who was the first party interviewed 
on January 4th, you were seated at a table in the rotunda? A. That is correct. 
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Q. And is it your testimony that at that table was only yourself and Swear- 
ingen? A. I am going to -- let me try to think. It is possible that my partner 
may have gone in with me. I will have to check on that. Iam not sure. Iam 
not sure on that. But if he went in he sat asa we I mean, there were no 


questions asked by him. He, my partner, may have sat in on it. I am not 
positive. . 
383 Q. So it is your testimony at this time that you are not certain whether 
you were by yourself at the time of that interview or whether there was another 
police officer with you? A. That is correct. I would have to check that, sir. 

Q. Now you stated a few moments ago that you had never seen either of 
the defendants, but you had been investigating the case? A. Yes, sir. 

Q. Now in the course of that investigation you had examined certain state- 
ments which Swearingen or Lauderdale had given to the police, had you not ? 
A. I had seen and I had -- yes. I don’t know whether I had examined them 
or not. I had heard that they had been arrested. I heard that they had told a 
story. 

Q. Sergeant, you testified -- A. I don’t recall seeing their statements that 
they gave. I may have. 

Q. -- you testified a few moments ago that the first, in the preliminary 
remarks that you had with Mr. Swearingen, you told him that you would like 
to go over his story with him? A. That I would like to go over the story with 
him, yes, sir. 


384 Q. Now what was the purpose of your visiting Swearingen and seeking that 


interview? A. I had been active in the investigation and on instructions from 
my commanding officer on that date I was sent over there to see if he would tell 
me his actions on December 12th from the beginning to the end, up until the 
time of his arrest. 

Q. Well, in a general way, you knew what his story was, didn’t you? A. 
I don’t think I knew all of it, no; sir. 

Q. Well, you had seen or been told what he had told the police, had you not ? 
A. I had heard part of it. I may have heard it all. I am not positive now on it. 
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Q. My point is simply that when you stated that you asked him, you told 
him that there were certain aspects of his story that you wanted to go over with 
him on -- you stated that to him, did you not? A. I don’t recall that I told him 
there were certain aspects. I told him when I went in and introduced myself, 

I told him I had been active in the investigation and that I was not present at 
the time that he was arrested or at the time that he was interrogated at Head- 
quarters, and that I would like to go over his story from beginning to end with 
him. : 

385 Q. Well, isn’t it a fact that you had some story to go over? In other words, 
you -- A. Oh, I knew some of the facts, yes sir. I knew some of it. I didn’t 
know it all. : 

Q. Pardon? A. I didn’t know it all. 

Q. The facts you knew were primarily facts which had been gained asa 
result of a previous interview that some other police officer had with Swear- 
ingen; isn’ that correct? A. Oh, I presume so, yes sir. : 

Q. So, as a matter of fact, your purpose was to talk to the defendant Swear- 
ingen and have him check the story which had already been told to you? A. No, 
I wouldn’t say that was my entire purpose. I went over there for the purpose 
of going over his story from beginning to end. I think I was sent over there 
to see if there were any additional information that he wanted to give, that he 
had not already given. And the fact that I was active in this investigation, I 
also wanted to learn first-hand. : 

Q. Do you recall when his first story or statement was eiven to police ? 
A. No, sir. I don’t have any idea. 

MR. FLANNERY: I just want to show Your Honor that counsel is opening 
up something the Government has not gone into. | 

386 THE COURT: All right. ! 

MR, TOOMEY: I have no further questions of this witness. | 

THE COURT: Mr. Dietz. : 

CROSS-EXA MINATION 

By Mr. Dietz: 
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Q. Sergeant Pitts, is it? A. Yes, sir. 

Q. Sergeant, were you aware on the third of January that defendant Lau- 
derdale had been arrested? A. I was, yes sir, I was aware of it because I was 
called at my home the night he was arrested, but I did not come in to head- 
quarters. Sol was aware of it. 

Q. I assume by your statement that you were called at your home, that 
you must have been working a detail which is considered daytime work, either 
eight to four or four to twelve? A. On this particular investigation I had been 
assigned to it and had been working practically day and night on it. 

Q. Yes, sir, I understand you were very diligent in your investigation. But 
on this particular day that he was arrested, the third of January, you were at 
home at about one or two o’clock in the morning? A. Yes, sir. 

387 Q. And were you not working a shift from eight to four? A. I may have 
been, yes, sir. I may have been. 

Q. Yes. Ali right, now, on January third, did you arrive at police head- 


quarters at your desk at about eight in the morning or at four in the afternoon ? 


A. I cannot tell you. 

Q. On January fourth, that was after these men were arraigned, you were 
working the early shift, eight to four, were you not? A. I would presume I 
Was, yes sir. 

Q. All right, now. Do you generally shift or change your shifts from one 
day to another? Or do you work a week straight, eight to four? A. No, sir, 
that schedule varies. It is put up once a week but it may be changed every day. 

Q. All right. Now, Sergeant Pitts, were you around the office when Lau- 
derdale -- when I say ‘the office’’I mean your office in Municipal Center 
Building -- while Lauderdale was taken to be arraigned on January third at 

388 about nine or ten o’clock? A. No, sir. 

Q. You don’t recall that? A. No sir, I don’t recall that. 

Q. But you knew that he had been arraigned on January third, before you 
went down to the jail on January fourth, did you not, sir? A. Yes. I knew he 
had been arraigned. I was told that morning by my commanding officer, the 
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moming of January fourth, when I walked in he gave me an assignment to go 
to the District Jail. | 

Q. Who is your commanding officer? A. Well, I believe it is Captain 
Hartnett. 

Q. You believe? A. Yes. 

Q. You know it is Captain Hartnett. Now Sergeant Pitts, you said that he 
gave you an assignment to go to the District Jail. Was this assignment a writ- 
ten assignment or a verbal assignment? A. It was verbal. : 

Q. A verbal assignment? A. Yes. ! 

Q. Now I ask you if it is not a fact that Captain Hartnett sent you over to 
the District Jail to see if you could get additional admissions out of either 
Lauderdale or Swearingen. A. No, sir. AsI recall, Captain Hartnett told me 
that he wanted me to go to the District Jail and talk with each of these defen- 

389 dants and go over their story from beginning to end, and that I was to go 
into detail and try to account for their actions from beginning to end, and also 
attempt to learn from them the exact location as to where this knife had been 

Q. Well, if Captain Hartnett did not know the location, the exact location 
on January fourth, when he sent you down to the jail, and he assigned you the 
job of finding out that additional information, then was it not a fact, sir, that 
you were sent down to the jail by your commanding officer to see if you could 
get some additional admissions from the defendant? A. Well, I us that 
would probably be part of it, yes. 

Q. It is just simple reasoning. A. Yes, sure. I go along with you on that, 
yes, sir. 

Q. Now, this was in the arraignment on January third. Did ; you know that 
the defendant Lauderdale had been questioned at Police Headquarters for over 
four hours and given a complete statement to your fellow detectives in the 
Homicide Squad and Captain Hartnett when you were sent to the jail ? 

390 MR. FLANNERY: There is no evidence on that. ! 

MR. DIETZ: I am just asking if he did, if he knew. : 
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THE COURT: Counsel come to the bench, please. 
(Bench conference;) 

THE COURT: It seems to me that you are going into an area where I under- 
stand counsel for defendant wants to exclude statements which presumably 
were taken prior to arraignment. | 

MR. TOOMEY: We are placed in this position, though, Your Honor: Any 
statements taken prior to arraignment in my opinion could be in no greater 
detail than the statements which had already been admitted into evidence and 
which were taken following arraignment. 

However, to base our argument that the statements taken after arraignment 
were mere supplements or additions to the statements which were commenced 
prior to arraignment, we have to refer back to the statements taken prior to 
arraignment. They were the statements -- it is our contention -- this officer 
was sent down to supplement. 

THE COURT: But the Government hasn’t offered those statements in evi- 
dence and the Government, so far as I know, doesn’t plan to. 

MR. FLANNERY: No, sir, I definitely don’t plan to. 

391 THE COURT: Whether or not the statements would be admissible isn’t 
before the Court. They may well be admissible. 

MR. FLANNERY: Exactly, Your Honor. 

THE COURT: You are attaching to the statements inadmissibility which 
is not determined by the Court. I think you are going beyond the realm of 
proper cross-examination. 

MR, TOOMEY: May I present this hypothetical situation to the Court: 
Assume that statements, a signed confession, was secured from a defendant, 
prior to time of arraignment and by wholly illegal means. Assume that it was 
the result of threats, force, duress, and so forth. Then assume the defendant 
was arraigned. Following the arraignment a police officer was sent to the jail 
and interviewed the defendant to supplement, to go into greater detail, with re- 
gard to the illegal confession which had been obtained prior. 

THE COURT: You are assuming things that are not in this case. There is 


111 
no evidence that in this case there was an illegal statement or illegal detention, 
or that there was this force and duress that you talk about. I think on the basis 
of what I have before me I will have to sustain the Government’s objection. I 
warn you, I think you are getting into trouble, because it may be that -- well, 
392 I don’t know what I will have to do with it. But if there is a suggestion to 
the jury of such important statements being withheld, the Government may 
have a problem. If you are going to give the jury the impression the Govern- 
ment is deliberately withholding any statements that it has, I will pass on it 
now, of course, but I will be very much concerned as to how to deal with it if 
the Government has to introduce such statements. I think you ought to have 
that in, if the Government asks leave to introduce such statements. 

MR. TOOMEY: Ofcourse, if the Government did ask leave to introduce 
those statements, then the question would be presented as to the admissibility 
of these statements. : 

THE COURT: It might not be. It might be that you had gone so far in the 


matter that the statements would have to be admissible. I will sustain the 


objection. Proceed. 
(In open Court:) ! 
By Mr. Dietz: i 
Q. Now, Detective Sergeant Pitts, at any rate, on the fourth of January, when 
393 you went to the jail, you were familiar with this case and, even though you 
might not have known all about it, you knew most of the things that had happened 
in this case, did you not? A. I wouldn’t say most. I knew some of it. 
Q. Well, as far as the apprehension of the defendant Lauderdale, did you 
not know about that? A. I knew, yes, I knew briefly how they were picked up. 
Q. All right. And from the time of their being arrested or at least the 
time of Lauderdale’s being arrested, up to the time that you were sent down 
to the jail, had you been briefed by anyone to bring you up~to-date on what had 
occurred in the case? A. No, sir; no, sir. : 
Q. All right, so you just went down to the jail with a completely open mind 
and you knew nothing about anything that might have been said or done as far as 
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the defendant Lauderdale was concerned? A. No, I wouldn’t say that. I knew 
some of the things. I knew that Mr. Lauderdale had been picked up out in 
Maryland, as I was told, and I didnt know his entire story but I knew that he 
wasnt denying his part in this. I didn’t know what he had given or all the facts, 
or what he had told the police or how long he had been interrogated, I didn’t 

394 know that. But I knew orI had received information that they had both 
admitted their part in it. 

Q. All right. Now that information was given to you before you went down 
to the jail? A. No, it wasn’t given to me before. When you say that, you mean 
just before ? You mean immediately ? 

Q. My question was if you had this information prior to the time that you 
left for the jail? A. Oh yes, yes. I knew it. 

Q. All right. Now, when you got to the jail I ask you if you did not tell 
Lauderdale -- now this is Lauderdale (indicating) -- that you just wanted to 
go over a couple of points on his story, and you wanted to possibly see if there 
weren’t some corrections or omissions of his story that might be made? A. 
That is not correct. I had never seen his story. 

Q. Did you tell him anything to that effect, then, Sergeant.? A. I don’ 
recall that, sir. 

Q. You didn tell him anything at all that you wanted to check on some 
of the things that had been said by him before, before you got there? A. I 
informed him that -- I identified myself and informed him that I had been 
active in this investigation, and that I wanted to go over his story from beginning 
to end, his actions on that particular day, and would he be willing to tell me 
about it, and I informed him, as along with Mr. Swearingen, that I might be a 
witness against the two of them. 

395 AsI recall, he right there asked me how serious I thought -- what I 
thought his chances are, and how serious I thought it was. I told him I couldn’t 
discuss it. 

Q. You couldn’t discuss that with him -- A. Because I didn’t know. 

Q. Let me finish my question. You couldn’t discuss how serious this 
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matter was, yet you could go down and attempt to get additional admissions 
other than what had heretofore been said to your knowledge had been said by 
the defendant Lauderdale; now, is that correct ? : 

MR. FLANNERY: That of course has to be argumentative. 

THE WITNESS: I don’t know whether I got any additional admissions or 
not. I just got a story out of them and that is what I have testified to here 
today. : 

By Mr. Dietz: ; 

Q. Did you take notes at the time that you spoke with Lauderdale, and 
Swearingen? A. Yes, sir. | 

Q. And did you reduce those to typewritten form? A. Yes, sir. 

396 Q. Did you submit them to the United States Attorney? A. Yes, sir. 

MR. DIETZ: I move the Court to order that I be allowed to see these 
notes. | 

THE COURT: Very well. 


MR. FLANNERY: There is no law requiring me to give him these, Your 


Honor. The law is that an officer’s notes are not to be made available to a de- 
fendant’s attorney. But I will waive my rights there and give: them to him. 
THE COURT: Very well. : 
MR. DIETZ: Are all of these notes his? ! 
(Document submitted to counsel.) 
| 


MR. FLANNERY: Yes. | 

MR. DIETZ: Your Honor, this brings up the point that I have seen Your 
Honor about prior to the time of starting this case. These ae are five pages -- 

MR. FLANNERY: I think we had better approach the bench if he is going 
to make any statement. 

MR. DIETZ: I was just going to ask that we go to lunch we and give me 
an opportunity to read them over. ! 

THE COURT: Come to the bench. 

(Bench conference:) 
THE COURT: Do you have another witness ? 
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397 MR. FLANNERY: My last witness was going to be the Commissioner, 

Your Honor. 

THE COURT: Your last witness the Commissioner ? 

MR. FLANNERY: Yes. 

THE COURT: You want time to read those over before completing your 
cross-examination ? 

MR. DIETZ: Yes. This is five pages. 

THE COURT: Why don’ we do this, if it is agreeable with everybody. 
Let the Sergeant be excused temporarily, and have Commission Splain testify. 

MR. DIETZ: I have no objection to that. That will be fine. 

THE COURT: Then, you can have the Sergeant come back for further 
cross-examinatim after lunch. 

MR. DIETZ: Certainly. 

MR. FLANNERY: May I talk to the Commissioner a few seconds before 
putting him on? 

THE COURT: Yes. 

MR. DIETZ: Can we take a two-minute recess, then, Your Honor ? 

MR. FLANNERY: It won*t take that long. 

MR, DIETZ: I would like to smoke a cigarette. 

THE COURT: All right. We will take a short recess. 

(Short recess.) 

398 THE COURT: DoI understand that the Sergeant has been temporarily ex- 
cused subject to being recalled for further cross examination? Is that the 
understanding of counsel? 

MR. TOOMEY: That is my understanding. 
MR. DIETZ: That was my request. 
THE COURT: Has he been so informed, so he will be here ? 
MR. FLANNERY: Yes, he is out in the witness room. 
THE COURT: All right. 
Thereupon, 
JAMES F, SPLAIN 
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was called as a witness and, having been first duly sworn, was examined and 
testified as follows: 

DIRECT EXAMINATION 

BY MR. FLANNERY: 

Q. Please state your name? A. James F., Splain. 

Q. You are the United States Commissioner for this jurisdiction, are you 
not? A. Yes, sir. 

Q. Commissioner Splain, directing your attention to Jamary; 3, 1958, 
were the defendants in this case, James H. Swearingen and Gerald O. Lauderdale, 
arraigned before you? A. They were. | 

399 Q. What time, on January 3, 1958, were the defendants in | case, Lau- 

derdale and Swearingen, arraigned before you? A. The arraignment occurred 


at 9:25. | 
Q. A.M.? A. A.M. : 
Q. A.M. in the morning. At that time, did you advise the defendants Swear- 


ingen and Lauderdale of certain rights that they had? A. I did. | 

Q. What did you tell Lauderdale and Swearingen as to their rights? A. 

I told them they were now before a United States Commissioner ; that mer 
were charged with the crime of -- I read it off, however it was worded -- 
causing the death of a man. : 

I told them that they were not required to make any statement of any kind 
and that any statement they made might be used against them in that hearing or 
otherwise. 

I told them they were entitled to employ counsel to defend them if they so 
wished, and they also could cross examine Government witnesses who might 
be brought there to testify against them. That was all. | 

MR. FLANNERY: Your witness. 

400 CROSS EXAMINATION 

BY MR, DIETZ: 

Q. Commissioner, when were you first notified by the poles that they 
wanted you to appear? A. I don’t understand. | 
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Q. I will start the question again, Commissioner. You were called by the 
police to appear earlier than your usual hours for this arraignment, were you 
not? A. I don’t believe so. They were brought in to the office at 9:15 and I 
am always there about 8:30. 

Q. About 8:30? A. Yes. I am usually in there at 8:30. 

Q. So it is your testimony that you didn’t receive a telephone callfrom 
the police to appear earlier than your normal office hours for the purposes of 
this arraignment? A. I have no recollection of such call. I might have received 
it and would tell the police that I would actually be there earlier, if necessary, 
but I have no independent recollection of having been so advised at that time. 

Q. Do you know Detective George Donahue of the Homicide Squad? A. 

401 What is that ? 

Q. Do you know Detective George Donahue of the Homicide Squad? A. No. 

Q. To refresh your recollection, if I told you, sir, that Detective Donahue 
had called you early that morning to ask that you be there early, would that 
refresh your recollection? A. I frequently get such calls, so this one doesn’t 
stand out at all. I don’t recall. It is only when they call me in the middle of 
the night that I remember. 

Q. I imagine you would, sir. Did you have, on this particular morning, 
your complete office staff present at the arraignment; and when I say ‘‘your 
staff,’? was Sam, the Marshal that assists you, was he present? A. The Mar- 
shal would be present, but Sam is the man who always is present with me, unless 
during vacation time. 

Q. I ask you was Sam -- I don’t know his last name -- was Sam present 
at this arraignment? A. He was. 

 Q. Is it your custom, and I ask you, if not in this instance of this arraign- 
ment, was it not Sam who actually read to the defendants the right that they 
were to be apprised of ? A. Our custom is for Sam to read the statement, 
that I have spoken of before, to the defendants, as soon as he puts the hearing 
in session. He announces to them, ‘We are now in session,’’ and he proceeds 


to read that to them. 
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402 When he has finished, I then restate it in the form of questions to these 
people: Do they understand that they don’t have to make a statement of any 
kind. That is the first thing. ! 

Second, I tell them: Do they understandthey are charged with a violation 
of a criminal law. 

Next, I tell them: Do they understand they may employ counsel to defend 
them if they wish, and they may cross examine Government witnesses. 

They are told twice, once by Sam reading the routine statement and next 
by the Commissioner before anything else is said. | 

Q. Is that what occurred at this particular arraignment ? A. That is what 
occurred right there. 

Q. After Sam had read them the formal notice that you eoteadly give, 
as required by law, did you particularly advise these defendants, and particu- 
larly Lauderdale, whether or not he was, or had the right to refuse to make 
any further statements after he had been arraigned? A. No; we don’t talk 
about what will happen after arraignment. We say he doesn’t have to make 
any statement of any kind. That is all. : 

403 MR. FLANNERY: May I say this, Your Honor: There is no law that I 
know of which would require the Commissioner to tell the defendants that they 
don’t have to make a statement after arraignment. He is inferring that in his 
question and it is misleading. 

THE COURT: He has told what he did. Proceed. 

BY MR. DIETZ: 

Q. Can you tell us what the disposition was of this case when — appeared 
before you on that morning of January 3? Do you understand me, sir? A. You 
asked me -- 

Q. What did you do with the case? Was a hearing held, was ‘the hearing 
waived, was the matter postponed? A. We never ask for a hearing to be 
waived when there is a possible death penalty. In this case, we started the 
hearing, advised them of their rights, they didnt have to make a statement, and 
all that, and then the Government, the Assistant District Attorney, asked that the 
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case be continued because the Coroner’s inquest was to be held and asked us 
to continue it from the 3rd to the 16th to await the action of the Coroner’s 
inquest. 

Q. And that was at the request, I believe you said, of the United States 
Attorney ? A. That was on motion of the Government, yes. 

404 QQ. Was a full hearing ever held on this case, before you, after the 
Coroner’s inquest ? A. It was out of my hands after the Coroner’s inquest 
to hold them for action of the Grand Jury. 

Q. When the United States Attorney requested a postponement of the pre- 
liminary hearing before you, was there any discussion as to what date would 
be used for the Coroner’s . hearing? A. No. 

Q. Your answer is, no, sir? A. No, no discussion. 

Q. Then, as I understand it, you just continued the case for about two 
weeks at the request of the United States Attorney, and there was no discussion 
that, in the meantime, they would hold the Coroner’s inquest? A. There was 
an announcement that it was to be continued from the 3rd to the 16th to enable 
us to hear from the Coroner’s inquest that was to be held, but there wasn’t 
any discussion as to what date the Coron r’s inquest would be held. 

Ihadno way of knowing and I doubt if the District Attorney had. It was 
at his pleasure, when he holds inquests. 

Q. After you postponed the hearing in this case until the 16th of January, 
from the 3rd of Jamary, did you commit the defendants, and particularly the 

405 Defendant Lauderdale, to the custody of the United States Marshal? A. 
Yes; both were committed to the custody of the United States Marshal. 

Q. Is there a cell block immediately available to the side of your hearing 
room on the first floor of this building? A. Yes. 

Q. And is that cell block for the purpose of holding suspected persons 
before and after they are arraigned before you? A. It is before arraignment 
rather than afterward, because once the hearing is completed, I issue a committ- 
ment turning the man ‘over to the United States Marshal and they then take 
them downstairs, one story down, to the custody of the United States Marshal, 





119 
where he has a large cell block. 

Q. I understand that procedure, sir. That large cell block is in the base- 
ment of this building and your office, for the record, is on the first floor, and 
the small cell block for your office is also on the first floor ? A. Yes. 

Q. Is it customary, sir, for defendants that have been held, either for the 
action of the Grand Jury or the action of the Coroner, or on a postponement of 
their preliminary hearing before you, for further action before you, is it the 

406 custom of the United States Marshal to hold those defendants in that cell 
block so that other people or other witnesses or police may cone in and in- 
terrogate them while in your cell block? A. No; they move them downstairs 
almost as rapidly as they come away from the Commissioner’s hearing room. 

Q. And that is the custom? A. And they are processed, usually by being 
fingerprinted, down in the cell block. | 

Q. I understand that, sir. Do you know, if you know, sir, whether the De- 
fendants Lauderdale or Swearingen, or both of them, were held for further 
questioning in the cell block next to your office after you postponed the hearing 
in this case? A. No, I didnt know anything about it, no. , 

Q. You did not know about that, did you? A. They were in the custody of 
the United States Marshal and I can’t follow up the Marshal as * whether he 
keeps them upstairs or downstairs. I don’t know. : 

MR, DIETZ: Thank you very much, Commissioner. That is all TI have. 

THE COURT: Mr. Toomey ? ! 

CROSS EXAMINATION 7 

BY MR. TOOMEY: ; 

Q. Commissioner, I only have one question. On January 3, as I understand 
your testimony, these two defendants were brought to your office for an arraign- 
ment? A. January 1? : 

Q. January 3,I said. A. No, the 3rd. | 

Q. January the 3rd? A. Yes, sir. ! 

Q. I ask you, was an arraignment ever held? A. Only the preliminary 
of the arraignment. The actual arraignment,, we started through and then the case 
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was continued, the hearing was continued until after the Coroner’s inquest, 
so there was no necessity of further hearing. They were then sent to the 
Grand Jury by the Coroner’s inquest. 

Q. So your answer is, the arraignment was not had? A. That part of it 
Was never completed. 

MR. FLANNERY: As a matter of fact, arraignment was held, as we 
understand it. It was taken before the Commissioner in pursuance of Rule 
5{a). 

THE COURT: Then the proceedings before you as Commissioner took 
Race, as you have related them ? 

408 THE WITNESS: Yes. 


THE COURT: And at the suggestion of the United States Attorney, there 
was a continuance for proceedings before the Coroner’s inquest? 

THE WITNESS: The Coroner’s inquest, yes. 

THE COURT: And at that time, you committed the defendants to the cus- 


tody of the United States Marshal, is that right ? 
THE WITNESS: Yes. 
THE COURT: Is there anything further, gentlemen ? 
MR, TOOMEY: I have nothing further. 
THE COURT: Thank you, Mr. Splain. 
(Witness was excused.) 
THE COURT: I understand you would like me to recess now. 
MR. DIETZ: Yes, very much so, sir. 
(Thereupon, recess was taken at 12:25 o’clock p.m. until 1:45 o’clock p.m., 
_of the same day.) 
409 AFTERNOON SESSION: 
(Thereupon, the trial was resumed at 1:45 o’clock p.m.) 
Thereupon, 
MAHLON E. PITTS 
was recalled to the stand and, having been previously duly sworn, was further 
examined and testified as follows: 
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CROSS EXAMINATION - Resumed 

BY MR. DIETZ: 

Q. Detective Pitts, these notes that you made down at the jail, I assume 
you made them by pencil and later reduced them to typewritten ia is that 
correct? A. That is correct, sir. 

Q. When did you type out those notes? A. I think they are headed. It was 
the following day on each one, sir, the following day. | 

Q. You went down on the 4th. Did you type out the notes that you had 
made on the 4th, on the 5th? A. I think so, sir. 


Q. When you were down on the 5th, did you type out the notes that you made 
on the 5th, type those out on the 6th? A. Yes, sir. | 
Q. That was when the matter was freshest in your memory, was it not, sir? 


A. Yes, sir. | 
410 Q. Since then, have you had occasion to refresh your recollection by read- 
ing these notes? A. Yes, sir. : 

Q. The typewritten notes that you made? A. Yes, sir. . 

Q. Have you also read the penciled notes that you made, or did you dispose 
of them? A. I disposed of the penciled notes. : 

Q. When you were interrogated before, on cross examination by Mr. Toomey, 
you were not positive as to whether your partner was present with you at these 
interviews that you had at the jail? A. That is correct. : 

Q. Are you positive now that he was, or was not there? A. I haven’t 
checked it. He may have been with me. If he was, he sat there during the 

‘=> course of the interview with the prisoners. 2 

Q. But you are, at any rate, testifying from your siege 8 of what had 
occurred -- A. Yes, sir. 

Q. -- and after having refreshed that recollection by reading these notes ? 
A. Yes, sir. 

Q. In your notes dated January 6, which you have just said were the notes 
of the interview of the 5th -- A. Yes, sir. 

Q. -- you refer to “‘both of the above subjects consented to see the under- 
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signed officers. Interview was started at 9:15 a.m., January 5” -- 

411 MR. FLANNERY: Your Honor, may I make a statement? The only time 
counsel can use a statement with a witness and refer to it is in impeaching 
the witness. He cannot sit there and read back these notes to the officer and 
I object. 

THE COURT: I sustain the objection. 

MR. DIETZ: I believe I can also use it to refresh his recollection and that 
Was my purpose. 

THE COURT: I will sustain the objection. 

BY MR. DIETZ: 

Q. At any rate, are ypu positive as to the other things that you have testified 
to here today? A. Yes, sir. 

Q. Although you are not positive whether your partner was not, or was 
present? A. Yes, sir, I am positive of that. 

Q. All right. You have testified that when you first came down to the jail 
and saw Swearingen-- on the 4th, I am referring to now -- and then saw Lau- 
derdale, on each occasion with each of these two defendants you had advised 
them that you were a police officer and that they did not need to make any 
statement unless they wanted to, is that correct? A. I told you this: That 
when I went into that rotunda, I identified myself as Sergeant Pitts of the Homi- 

412 cide Squad and that'I said to each that I had been active in this investigation 
and that although I was not present during the time they were arrested and 
interrogated, that I- wanted to go over their story with them and their actions 
on December 12, from the beginning to the end and would they consent to talk 
it over with me and I told them that I may be a witness against them later. 

Q. All right, and did you make any notes of the fact that you had told them 
that you might be a witness in court or anything they said to you might be 
used against them in court? A. No, sir, I made no note of that. 

Q. But you did make a note that they consented to talk with you? A. 
Yes, sir. 

Q. Now, on the 4th when you spoke with the Defendant Swearingen, did 


a» 


a. 
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Swearingen tell you that he and Lauderdale, on the 12th of December, had just 
dropped into this Chicken Hut restaurant or De Sando’s Restaurant to use the 
toilet after they had left these girls’ apartment on 17th and P Streets ? A. 
Did Swearingen tell me that ? 3 
Q. Yes. A. On what date? 
413 Q. Onthe 4th. A. That is correct. | 

Q. That is correct? A. Yes, sir. : 

Q. Did Swearingen tell you that he had received a laceration, using that 
word ‘‘laceration,’’? and I believe you used it here, in testifying this morning, 

a laceration on his finger, or did he tell you he cut his finger ? A. Well, I 
think he said he cut it. i 

Q. You used the word ‘‘laceration.’’ Actually, that was just your word 
that you had put in in place of Swearingen’s, is that correct ? A. That is 
right. i 

Q. And actually, is it not a fact, sir, that most of the things that you have 
testified to, the conversations that you had with these defendants, that is, 
Swearingen and Lauderdale, you actually characterized the meaning of what 
they said and you are not actually testifying to verbatim what they said? 

A. I disagree with that. | 

Q. You disagree with that? A. Yes. 

Q. Do you take shorthand notes, sir? A. No, sir. 

414 Q. Well then, in these notes, the original notes that you took in pencil 
and now have destroyed, did you take down word-for-word what these defen- 
dants had told you? A. Or as near asI could, yes, sir. 

Q. As near as you could? A. Yes, sir. 

Q. And the total time you spent at the jail talking to Swearingen and Lau- 
derdale on the 4th was how much time? A. With whom? : 

Q. On the 4th, the first time you went down to jail and talked to Swearingen 
and Lauderdale, how long did you stay there, in all? A. I was there, I don’t 
know, but I would say from 10:15 to -- I probably got over there at 10:00 o’clock 
and the interview started at 10:15 and I think I probably was there until 12:00 or 
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12:05. 

Q. So it was actually less than two hours that you talked to these men? 
A. Yes, sir. 

Q. You spent about two hours of writing, did you not? A. I don’t know 
how long it took me to type it. 

Q I ask you, sir, if Lauderdale, in his statements to you, on any day 
actually used the term ‘De Sando’s Restaurant’ or did you supply the words 
‘De Sando’s Restaurant,’’ the name of the place? A. Lauderdale referred 
to it. 

415 Q. Lauderdale here (indicating)? A. That is right. He referred to it 
as De Sando’s. He seemed to be more familiar with it. 

Q. He was more familiar with it? A. Yes, sir. 

Q. Did he ever refer to it as ‘The Chicken Hut’’? A. He may have. 

I don’t recollect, Mr. Dietz. 

Q. How about Swearingen? Did he use the term ‘De Sando’s”’ or did 
you supply that term? A. I think he supplied the term ‘De Sando’s Restau- 
rant”? as best as I can recollect here, sir. 

Q. When you were talking to Lauderdale on the 4th, did Lauderdale tell 
you that he gave this knife to Swearingen because he, Lauderdale, never liked 
to carry a knife and didn’t want to carry this knife? A. I don’t recall that, 
sir. I recall him saying to me that he gave the knife to Swearingen because 
if he got in trouble, he didn’t want to be caught with both the blackjack and a 
knife on him. 

Q. Is it your testimony that he never told you that he didn’t carry a 
knife and didn like to carry a knife? A. I don’t recollect that, sir. 

Q. And when you talked with Swearingen, did Swearingen tell you that 
Teboe first grabbed Swearingen by the private and that Swearingen pushed 

416 or shoved Teboe back away from him, Swearingen. A. AsI recall, 
Swearingen stated that Teboe first grabbed him by the private and that he, 
Swearingen, shoved him back against the wall. 
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Q. Was it back against the wall or back towards the side of the building ? 
A. The side of the building. It is a matter of about two or two and one-half 
feet there. é ! 

Q. Did Lauderdale ever tell you, on the 4th or the 5th, that he, Lauderdale, 
had a. ‘collection of knives at home? A. I don’t recollect that, sir. 

Q. Did he ever tell you that he had gotten qa knife from another boy, whom 
he didn’t want to identify but we now know as Static? A. Yes. He told me 
that this knife in question was one he had taken home to sharpen for a friend 
whom he didn’t wish to name. | 

Q. Did he tell you that he was going to return that knife to Static, or to 
this particular boy? A. He told me that when he left home that morning, 
he placed it in his pocket and that was the reason he placed it ‘in his pocket 
and that was to return it to the friend that he had gotten it from. : 

417 Did Lauderdale tell you that it was only his purpose, meaning this particu- 
lar party, Teboe, to see if he could get money from him in a peaceful Way or 


words to that effect? A. Repeat that please. I didn’t get it. 
MR. DIETZ: Would you read that question back, please ? 
(The pending question was read by the reporter.) 
THE WITNESS: Approximately, yes, sir, that is about it. I gathered from 
the questioning that they didn’t intend to do any harm to anyone to secure the 
money, but to try to secure the money in a peaceful manner, to get it voluntarily. 


BY MR. DIETZ: : 

Q. Did Lauderdale say that he and Swearingen intended to rob Teboe, stick 
their hands in his pockets or pull any money away from him? A. No, sir. 

Q. On the 4th, when you spoke with Lauderdale, did he tell you that both he 
and Swearingen went to the toilet on the second floor of this Chicken Hut res- 
taurant on the first occasion when they went there that day, December 12? A. 
Yes, sir. 

Q. The first occasion? A. The first time they were in there, they went 
back to the rest room and they stated there were very few people in and they 
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418 left the premises together. 

Q. Did he tell you that on the 4th or on the 5th? A. He told me that on 
the 4th and I believe that was one point that was cleared up on the 5th. — 

Q. Did Lauderdale tell you that, on the second occasion, he and Swear- 
ingen came to this restaurant, the Chicken Hut or De Sando’s, that he, Lauder- 
dale, went directly into the men’s room and that Swearingen stayed outside ? 
A. On the second occasion ? 

Q. Yes, that day, the second occasion. A. Did Lauderdale tell me that? 

Q. Yes. A. No, sir; Lauderdale told me they both went in together. 

Q. That was the first occasion. Did he tell you they came back the second 
time? A. Yes, sir, came back together the second time. 

Q. Did he tell you they both went in together on the second occasion? A. 
That is correct. 

Q. So, as I understand it, Lauderdale told you that Swearingen was in the 
men’s room with Lauderdale when Teboe came up and started a conversation 
with Lauderdale? A. Yes, sir. 

419 Q. You are sure of that? A. Yes, sir. 

Q. Do you recall testifying earlier this morning, in response to a question 
by Mr. Toomey, as to whether Lauderdale had told you that Swearingen was in 
or out of the restaurant the second time when he went into the toilet, that Lau- 
derdale went into the toilet and you replied that you don’t remember now 
whether Lauderdale told you that Jack, or Swearingen, was in or out of the 
restaurant. Do you remember that now? A. No. 

Q. All right. Did Lauderdale tell you that when Swearingen,Lauderdale 
and Teboe had arrived on Pennsylvania Avenue at Teboe’s apartment and gone 
into the building that Teboe went upstairs and had a conversation with a woman? 
A. Did Lauderdale tell me that ? 

Q. Yes. A. Lauderdale told me that, as Teboe came down the steps, he 
heard a woman’s voice calling something out to Teboe. 

Q. Did Lauderdale tell you that this woman called to Teboe to have a 
drink? A. Words to that effect, yes, sir. | 


> 4 
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Q. Did Lauderdale tell you that Teboe was angry when he came downstairs 
after having found that his roommate was in the apartment with a eaieell A. I 
don’t recollect that, sir. ! 

420 Q. When the parties were around in back of the apartment at 2119 Penn- 
sylvania Avenue, did Lauderdale tell you that after Teboe came down one flight 
of stairs and grabbed at Swearingen and then grabbed at Lauderdale’s privates, 
did Lauderdale tell you he first punched Teboe in the face with his fists ? 

A. I don’t recollect that. | 

Q. Did he tell you at any time that he was fighting with Teboe and they 
were punching each other? A. Yes, sir. | 

Q. And did he tell you how many licks were passed between them? A. 
No. The only thing he said was Teboe kept hollering he was sorry but he 
kept fighting him back. | 

Q. Kept fighting him back. Did he, Lauderdale, tell you that he had been 
hit at any time by Teboe? A. I don’t recollect that, sir. ! 


Q. At any rate, Sergeant, didn’t Lauderdale tell you that his: punches didn’t 
seem to faze Teboe at all? A. No, sir, he said when he struck him with the 
blackjack, the guy just stood there and it didn’t seem to faze him. The black- 
jack broke and at that point he said, “God dam.’? He couldnt figure why the 


blow hadn fazed the guy at all. ) 
421  Q. Did Lauderdale ever tell you that he was running away at the time of 
the stabbing of Teboe? A. Running away at the time of the stabbing ? 
Q. Yes. A. No, sir. He told me that he was still fighting him when he 
was stabbing and that he called out to Swearingen not to stab him, “No, no.”? 
Q. Did Lauderdale tell you where he had gotten this blackjack? A. Yes, 
sir. I believe he said he had taken it away from some man, either one or two 
months prior to that, at another address -- I don’t recall where, whether it 
was in the District or Maryland -- and the fellow had tried to hit him with it. 
Q. And did Lauderdale tell you he carried this blackjack because he 
hitch hiked late at night? A. No, sir, I don’t recall that. : 
Q. Did Lauderdale tell you that the members of the Prince Georges County 
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Police knew he carried this blackjack because he hitch hiked late at night ? 
A. No, sir. 

Q. Did Lauderdale tell you that after he took this knife away from Swear- 
ingen, when they were running away, that Lauderdale had to cross the street 
to throw it away? A. Yes, sir. He told me he crossed the street and threw 
it in a storm sewer. 

422 Q. You are positive that Landerdale was the one who told you that he, 
Lauderdale, had to cross the street? A. Lauderdale told me he took the 
knife from Swearingen and he crossed the street and threw it in a storm sewer. 

Q. You are sure it was not Swearingen that told you that? A. No, sir, I 
don’t believe it was. I believe it was Lauderdale and I believe Swearingen 
also told me that. 

Q. These are your notes (indicating), are they not, sir? A. Yes, sir. 

Q. That is your signature. I have taken the liberty of underlining this 
point and I show you, on your notes, the interview of Gerald Ottis Lauderdale. 
The notes were made, I believe, January 5 and Lauderdale stated to you: 

‘He states that he and Jack then ran out of the alley and kept running along 
until they reached the area of the Treasury where he asked Jack to give him 
the knife and he then took same and threw it into a sewer.’’ 

A. That is correct. 

Q. Then you are adding that he crossed the street from your own recollec- 

423 tion? A. I am not adding. To the best of my recollectim, he said he 
crossed the street. 

Q. Swearingen, at any rate, told you that? A. Yes, sir, I believe he did. 

MR. DIETZ: If Your Honor please, I think that is all the questions I have 
of this man at this time. 

THE COURT: Mr. Toomey? 

MR. TOOMEY: I have no further questions. 

THE COURT: Do you have any further questions ? 

MR. FLANNERY: No, no further questions. 

THE COURT: You may step down. 
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(Witness was excused.) _ 

MR. FLANNERY: Your Honor, at this time I would like to offer in evi- 
dence the rest of the exhibits that have not been received as yet. 

THE COURT: Very well. | 

MR. FLANNERY: At this time, I wish to offer into evidence Government’s 
Exhibit No. 6, for identification, this ring. ; 

THE COURT: It will be received. ! 


(Government’s Exhibit No. 6, previously 
marked for ‘paces: was received 
in evidence.) 


424 MR. FLANNERY: And I wish, at this time, Your Honor, to offer into evi- 
dence, Government’s Exhibit No. 5 for identification, which is the envelope 
in which was contained Government’s Exhibits 5-A and 5-B for ientification, 
which contain the shot. 


THE COURT: They will be received. 


(Government’s Exhibits No. 5, 5-A and 
5-B, previously marked for identification, 
were received in evidence.) 


MR, FLANNERY: The Government will rest its case at this time, Your 
Honor. ! 
ee 
(At the bench:) 
MR. TOOMEY: May it please the Court, at this time I weet like to make 
a motion for a judgment of acquittal, directing my remarks primarily to the 
first count of the indictment which is the count alleging that the homicide 


was committed in the course of an attempt to perpetrate a robbery. 
* * * * &* &©& * © © © © © © © HF * 


435 THE COURT: The Court is of the view that there is sufficient evidence to 
go to the jury on both counts. I will overrule the motion. ; 


* * * *©* * * &©& © © *&* *&* © & KH KH 


443 GERALD OTIS LAUDERDALE 


* *¢ * * &* * *& * & * ee HK HH OK HH 
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DIRECT EXAMINATION 


By Mr. Dietz: 
+ *«£ *+ © © &* *&* © &% & He © &* © F&F * 
Q. Now, Gerald, do you know James Swearingen? A. Yes, I do. 
Q. How long have you known him? A. About three years. 
* *+ * *€* *&© © & © %&% 4&© © 8 © & HK *€ 
444 Q. Now, Gerald, on December 12, of last year, did you have occasion to 
go into this Chicken Hut Restaurant? A. Yes, I did. 

Q. About what time did you go into the Chicken Hut Restaurant that you 
saw Mr. Teboe, the deceased? A. I guess it was around eleven o’clock. 

Q. And tell the Court and the jury in your own words what happened from 
the time that you went into that restaurant, the Chicken Hut? A. Well, I went 
into the Chicken Hut and I walked up the right-hand side to the back to the 
Men’s Room, and Mr. Teboe came up to me and asked me if I would like to have 
a drink with him. I told him all right. And so we went over to this booth on 
the right-hand side and we sat down and he Ind a glass of beer and he poured 
some in his glass and then gave me the bottle. 

445 Then, a few minutes later he ordered two more beers and we were drinking 
the beers, and he asked me why didnt I invite my friend up, -- meaning Jack. 

SoI called down to Jack, and apparently he did not hear me. Sol asked the 
waitress if she would go down and ask the red-headed fellow, Jack, to come 
up here to the booth. 

So Jack came up the stairs and I told him that Mr. Teboe asked me if I 
wanted to go to ride with him down to get some more beer. I asked Jack if he 
wanted to go along. He said, “‘sure, okay.’’ 

We went out of the restaurant -- we finished our beers and went out of the 
restaurant, when we went to the corner, Mr. Teboe said, ‘“Let’s catch a taxi.’’ 

I asked him how far it was and he said a couple of blocks. I said there was 
nouse Catching a taxi. He said, “‘Let’s call a cab if you see one.’”? So one 
went by and we hollered for the cab and got in the cab. Then he told him the 
address and we went up there and he let us out in front of, it was around near 
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his house, the apartment he was going into. He got out and went in the apart- 
ment up the stairs -- ; 
Q. Now, Gerald, when Teboe got out of the taxicab, who paid the cab driver ? 
A. He gave the cab driver a dollar and the cab driver gave a dime to Jack, 
I think it was, and Jack gave it to me andI gave it to Mr. Teboe. , 


446 Q. Allright. Then what happened? A. Then he went into this apartment 


and went up the stairs, and he went up the stairs and was talking to somebody. 


- [heard a girl call out and ask him if he wanted a drink. He started mumbling 


| 


something, I don’t know, and he came back down the stairs. 

He says, ‘Come on, we are going down to this Bar’’- 

Q. I can’t hear you. A. He said, ‘‘We will go down to the Bar, farther down 
the block, and have a drink,’’ because his roommate was up there with a girl. 

So we went on down to this Bar and when we went in, we went to sit back 
in a booth, and the bartender shook his head “no? I asked him which one, 
and he just said no. Sol figured it was either he thought we were too young or 
he figured -Teboe had too much to drink. : 

So we went across the street and we sat in the booth and this blond waitress 
comes up to me and we ordered three schooners. We drank our schooners and 
we were going out of the restaurant and he said, ‘‘Let’s go around to the back 
to see what they are doing,’’ -- meaning his roommate and the girl. 


1 
| 


447 So we went along with him and when we got around to the back - perhaps 


we went around the block, it was. like a triangle -- we started going around 
the block and we hit like a block and I asked if this was where he meant. He 
said yes, and we went up to a landing and he said “‘stay here,” and he went on up. 
He was coming back down and he reached for Jack and said, ‘a>ve got to 
have it,” and squeezed Jack’s privates. Jack bent over and pushed him. 
When he came to me I hit him. He said, ‘Dve got to have it,” again, and. 
came at me again and I hit him with my fist. | 
He came on back at me. He just wouldn’t leave me alone. So I reached in 
my pocket. I remembered I had my blackjack and hit him on the head with it 
and it busted. : 


! 
' 
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Q. What busted? A. The blackjack. 

Q. Did that stop Teboe? A. No. He kept on coming at me. He lacked 
me and we started wrestling. It was right next to the edge of the stairs. I 
saw I was going to fall over and I switched then and grabbed hold of the ban- 
nister and he went on and rolled down .the stairs. 

He got up and I come down the steps and he come at me again and we 
started fighting. I hit him once or twice and he was steady pounding on me. 

448 Q. You hit him once or twice with what? A. My fist. 

Q. Did he hit you? A. Ohyes. He was hitting me. 

Q How many times if you recall did he hit you? A. I don’t remember. 
He got enough in. 

Q. I didn’t hear you. I didn’t hear your answer. A. He got enough in. 

Q. All right. And then what happened? A. And when I got my chance I 
took off running, because I was scared he was coming after me again, because 
I couldnt stop him, and naturally I am going to run. When a man keeps coming 
at you and you hit him with all you’ve got and he don’t do nothing, what can you 
do? Sol took off running and I got about sixty -- I don’t know how far it was 
because I was scared -- and I turned around. I heard some hollering or some- 
thing, you know. I saw Jack, and I thought he was scuffling him. I wanted him 
to come on and get out of there too. I didn’t know what he was doing. 

I hollered ‘Jack, don’t. Come on,” and I took off down the block. Two 
blocks later he caught up with me and his little finger was cut and he had the 
knife in his hand. 

I asked him what happened and he said he don know, that he got mad 
at the guy for hurting him and he stabbed the man. I asked him how many 
times and he said once or twice. 

449 We didn’t know whether to call the police then or not. We started thinking 
about our families. I have a brother in St. John’s and all of that, you know. 
I didn’t want to give my right name because it would drag my family in. If 
I didn’t give my right name we could get help. 

We figured we would go home. We stopped in the filling station and he 
washed the blood off of his hand where he was cut and put a handkerchief around 
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it, and we went on down to Eleventh and Pennsylvania in the White Tower and 
had a cup of coffee or something, I don’t know. 

Then we went out and hitched a ride home. He stayed at ek house over- 
night, and the next morning he left and went home. 

Q. Al right. Now, Gerald, you have heard the testimony of Otticer or 
Detective Pitts? A. Yes, sir. 

Q. Who spoke with you down at the jail after you were arraigned on 
January fourth and January fifth. | 

Now I ask you specifically if you told Detective Pitts that you and Swear- 
ingen had made plans in advance to rob this queer? A. No sir. I told him 
that we went downtown to look for a job, and every time he would ask me a 
question he would answer it himself. Every time any of the police would give 

450 me a question, they would give . the answer themselves. They would get 
to arguing and I would get so confused I don’t know what they were doing. 

Q. All right. Now what was your purpose in -regards to this fellow Teboe 
when you went or when you sat down with him at the table in Desando’s 
Chicken Hut? A. Well, Jack had a date to go to the dance, and we . had heard 
that, from ‘‘Static’’, that there was these queers -- high class queers -- and 
they wouldn’t molest a person, they would just want to talk to you for your 
company and they would give you a couple of dollars, because he had worked at 
California Kitchens and the guys would mess around with him wn! 

Q. I can% hear you. Speak louder and slower. A. Static had told me that 
there were these high class queers around there, because he had worked at the 
California Kitchens for a couple of weeks and they wouldn’t molest you or 
nothing, that just for your company they would give you a couple of dollars. 

So well, when he sat down I didn figure on him doing nothing. Then when 
we got around to the back of the place and he grabbed at me I didn’t know 
what to do. I thought the man was going crazy or something. : 

Q. Now, Gerald, you heard Officer or Detective Pitts testify that on Jan- 
uary fourth you had told him that you had been into Desando’s Restaurant to 
try and get something from a queer about two weeks or so before December 12th. 
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451 Now I ask you yet had you ever been in Desando’s Restaurant prior to the 
night of December i2th? A. No. 

Q. I ask you if you have ever in your life ever tried to get any money from 
any queer aside from this one occasion with Teboe? A. No, sir. 

Q. I ask you if you have ever tried to rob or molest anyone in your entire 
life? A. No sir, I never have. 

Q. Now on yesterday you were here when Detective Evanoff, and Detective 
William Friel, testified regarding statements or a statement that was made 
at the Seat Pleasant police station supposedly by you. 

Now I ask you to tell the jury in your own words just what happened on the 
early morning hours of January third when you were arrested at your home ? 

Teil them what happened, all the way tothe time that you get down to Number 
One Precinct. A. Well, I was sound asleep and I felt myself being shook and 
they (sic) me to wake up. They had some flashlights soI couldn see who it 
was right away. They told me to get up and get dressed. It was the police. 
They wanted to talk to me, to question me. 

452 And sol got dressed and went downstairs. 

I didn’t get time to talk to my mother and father. I wanted to ask them. 
I figured they had told them. 

When I got in the car I asked them if they had told my mdher and father 
if I was being arrested or what was. happening, you know. I asked them and 
they didn’t tell me. 

So we were riding down and I was talking to one of the officers about school 
and different things. When we got down to Seat Pleasant Jail we went in the 
door and went downstairs, went to this little office-like. We started talking 
and I sat down in this clair next to this desk. They were talking to me and 
then he stuck these papers to me while he was talking. 

I asked him what it was and I started to pick it up to read it and read a line 
or so, I dont know what it was. I asked him what it was and he said, ‘We aint 
got enought time for you to go reading everything. This is a formality. Sign 
it,” sol signed it. 
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Then I was photographed and personally fingerprinted. : 

Q. Did they tell you you were entitled to have an attorney? A. No, sir. 

Q. Did they tell you you were being charged with murder? A. No, sir. 

453 Q. Will you continue telling us what happened? A. So we got in the car 
again. They took me back out in the car. We went down to: the First Precinct. 
When we got up in the office and then they started questioning me. 

Q. All right, Gerald, when you were at Seat Pleasant Police Station, you 
heard Officer or Detective Evanoff and Detective Friel tell the Court and the 
jury ‘that you had made certain statements. 

I ask you if you actually made those statements, or not? A. No, sir. 

I didnt make those statements. | 

Q. Now regarding this blackjack that you had on the nigh of December 
12th, how long had you had that blackjack ? A. A month or two. | 

Q. Where did you get it? A. I went into this bar and when I opened the 
door somebody swung a blackjack at me, they must have had a fight going on, 
so I dropped down and hit the guy and took the blackjack away and turned around 
and was gone. I wanted to make sure he wouldn’t hit me in the back. 

Q. Did you ever show that blackjack to any of the Prince Georges police 
where you live or tell them about the blackjack? A. Yes. Well, I knew quite 

454 a few of the Prince Georges police because I have known a couple of them 
from around at Ed Leonard’s store and a couple of other places, and I would 
ride around in the scout cars with them once in a while. : 

This one sergeant, I was up in the drugstore just after I had got the black- 
jack. I told the sergeant, I said, “Here is a blackjack I got off of a guy. He 
swung at me and I wanted you to know I have it in case somebody picks me 
up and I want you to know I have the blackjack, for hitchhiking. 

I had known a couple of guys for three or four months who tried to hit me. 
He said okay. If anybody jumps out at me to hit me -- because I have had six 
or eight guys pile out of a car and chase me down Marlboro Pike. 

Q. Now onyesterday, it was, the last witness was Detective Lieutenant 
Charles Burns. Now you heard Detective Burns tell the Court and the jury what 
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he supposedly overheard you saying to your mother at the cellblock next to 
the Commissioner’s office after you had been arraigned on January third. 

Now would you please tell the Court and the jury just what you did say to 
your mother on that particular day when you spoke With her, and what she said 
to you? A. When they brought me out of the bullpen they said my mother and 

455 sister were there. I went in there and they were crying. Of course I was 

upset too. 

My mother said to me, while she was crying, “What did you do?” I told 
her I got in a fight. 

She said, ‘Did you do it??? I said, ‘No, Mama, I just had a fight.”? 

She said, ‘Did you do it? I said “I just had a fight with a guy and Jack 
stabbed him,’’ and that is all, Jack did it. 

She kept on saying ‘Did you do it,” and I kept on saying “1 just had a fight.’’ 

Q. Now this knife, Gerald, that was used on the night of December 12th, 
would you tell the Court and the jury how you came by that knife? A. Well, I 
met a boy named ‘Static,’ through a girl I used to know. She went with one 
of my fraternity brothers, and I told him I collect knives, like bolo knives, and 
knives from Africa. I had them in my room. I was going to put it on my wall 
when I fixed it up like a den. 

Q. I can hardly hear you or understand you. Speak a little louder or slower. 
A. I had the imives, a collectim like from the Fhilippines -- knives I got like 
when I was down from Alabama, this man had different kinds of knives like from 

456 Africa and stuff like that. I was going to crisscross them on my wall and 

make a collection on my wall like for a den, because I have a big bedroom. 

I told him, ‘1 collect knives,?’ -- and I made them, and I would like to 
sharpen it. He said sure, sharpen it. 

I took it up to home and I was sharpening it. My mother got onto me for 
sharpening it when she heard it because it gives her chills. 

I was bringing it back that morning, and was going to try to get hold af 
Static.to return it. That is the reason we had the knife. 

Q. All right, now. Did you give the knife to Swearingen on that particular 
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morning? A. Yes, sir, I did. 

Q. Now you heard Detective Pitts testify here today, and I ak you specifi- 
cally if on Jamary fourth of this year you told Detective Pitts why you gave 
the knife to Swearingen that morning and if you did, and tell the Court and the 
jury what was your reason for giving the knife to Swearingen on that morning ? 
A. I told them I have given him the knife but he twisted it around. I told him 
I gave the knife to Jack but Jack didn’t want to carry it, but finally he agreed, be- 
cause if anything every happens, because you never know, and for him to carry 

457 the knife and he could explain that he was to return it to a friend. Of course 
we could have proved it, you know, and that I could have proved that I had the ~ 
blackjack for protection. But if anything would ever happen and I had had 
both of them on me, you couldn’t explain it, nobody would believe it. 

Q. All right. Now did ~you at any other time tell any other police officers, 
including Friel and Evanoff, why you had that knife or that blackjack on that 
particular evening? A. I told them I have the knife? I told them I was re- 
turning it. That was the reason for having the knife. Any other time I would 
never have a knife because I don’t carry one, and Jack don’t either. 

Q. Now, Gerald, tell the Court and the jury have you ever told any police 
officers that you and Swearingen had any prearranged plans or plot to go 
down and rob any one or to hurt anyone or to try and roll anyone ? A. No, 

I never told them that. They would ask me didI try to rob him, and I would 
tell them no. They would keep on asking and I would tell them no. Then they 
would ask ‘‘Would you rob a person if circumstm ces arose ?” : 

I said ‘‘you never know.” And ‘If I was starving, sure, I would rob to get 
some money.’? Then he would put down that I would rob a guy and stuff like 
that. He turned the thing around, you see ? | 

458 Q. All right. 

MR. DIETZ: May I have your indulgence, please, Your Honor ? 

THE COURT: Yes. | 

MR. DIETZ: That is all that we will inquire at this time, Your Honor. 

THE COURT: Very well. | 
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CROSS EXAMINATION © 
By Mr. Flannery, » ¢ 2 set eee eee 
508 Q. There came a time, January 2, 1958, when Swearingen was taken into 
custody by the police, isn’t that right? A. Yes, sir. 

Q. You were with Swearingen at that time? A. Yes, sir. 

Q. And with some other boys? A. Yes, sir. 

505 QQ. And you were arrested at 18th and Pennsylvania Avenue, Northwest, 
weren’t you? A. I wasn’t. 

Q. Not you, Swearingen, wasn’t he? A. Yes, sir. 

Q. I want you tell His Honor and the jury what you were doing up in that 
neighborhood again. A. Vernon Simpson, he wanted to take us up to Indian 
Head and asked us to go to Indian Head with him and two boys, cousins, I 
think so he come over and got Jack and I and we went riding. I didn’t know why 
we wound up there. 

Q. Swearingen was arrested within about three blocks from where Mr. 
Teboe had been killed, wasn’t he? A. Static, he said his girl, who worked in 
there when he worked in there, a Chinese or Japanese girl, he wanted to go in 
and talk to her and he asked us if we wanted to come in and Jack said, ‘“‘Come 
on,’? so we went in there and the police stopped us because we was singing. 

Q. Did you go into any bars up in that neighborhood that night? A. No, 
sir. 

Q. Then you were arrested about 4:00 o’clock the morning of January 3, 
weren't you? A. I thought it was around 2:00 o’clock, but I don’t know. 

510 Q. Around 2:00 o’clock? A. Two or three, I don’t know. 

.Q. You were taken down to Seat Pleasant police station, werent you? 
A. Yes, sir. 

Q. And you told Sergeant Friel what had happened, didn’t you? A. Not 
down at Seat Pleasant, no, sir. 

Q. Do you deny that you made a spain: Serge ae Friel at Seat Pleasant 
police station? A. Yes, sir. 

Q. ‘You deny that? A. Yes, sir. 
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‘Q. You heard the Sergeant testify you made a statement, didnt you? A. 
Yes, but I didn | 

Q. So you say he is not telling the truth? : 

MR. DIETZ: Object. | 

THE WITNESS: I am not saying that. I didn’ make a statement. 

THE COURT: Proceed. ! 

BY MR. FLANNERY: 

Q. After your friend Swearingen was arrested January 2, you | went on 
home, didn’t you? A. Not right away. The police officer told us if we wanted 
to follow him we could and we was going to wait for Jack and they went around 

511 ‘the corner and we didn’t find out where he went. We thought they would 
take him to the First Precinct and we waited around and then went home and 
one of the police officers, who lives in my neighborhood, took me pemme, Ser- 
geant Shelton. 

Q. You knew why Swearingen had been arrested, didn % baal A I didn’t 
know for sure. | 

Q. You had a pretty good idea, didn’t you? A. I didn’t know for sure. 

Q. You didn’t say, ‘I know something about this,’’ did you? A. No, sir. 

* * * * + * %*  * 


x * 
512 Q. After your friend Swearingen was picked up and you went home, you went 
to sleep, didnt you? A. Not right away, I didn‘, but I finally fell asleep. 

Q. And you were in a sound sleep when the police got there! and got you? 
A. Yes, sir. 

Q. And you could still sleep knowing, perhaps, the police were elosin g in 
on you? A. It would have been fate then. You wouldn’t have to worry about it, 
but I was exhausted and I fell asleep. It was fate if they were closing in on me. 

Q. So you were ‘tired and went to sleep? A. Yes, sir. : 

Q. On Jamary 4, Sergeant Pitts came over to talk to you at the jail, didn’t he ? 
A. That is right. ! 

Q. And you told him what had happened, didn’t tou? A. Yes, sir. Q. Didn't 
you tell Sergeant Pitts that several days before December 12th that you and Swearin- 
gen had made plans to meet to look fora job? A. Yes, sir, 

Q. And you did? A. Look for a job, yes. 

Q. Did youtel him farther that you also plamed to pick up a queer and se 
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if you could get some money from him? A. No, sir. 

Q. You deny you told that to Sergeant Pitts on January 4? A. Yes, sir. 

Q. Youdo? A. Yes, sir. 

Q. Did you not also tell Sergeant Pitts that when you met your friend, 
Swearingen, on December 12th at the White Tower Coffee Shop you were carry- 
ing both the knife and a blackjack? A. Yes, sir. 

Q. And didnt you tell the Sergeant that you gave the knife to Jack because 
you didn’t want to be caught carrying both the knife and blackjack, if you 
happened to get into any trouble? A. Yes. I don’t like to carry a knife, any- 
way. I told him -- neither one of us ever darried a knife -- and we argued 
and finally Jack carried it. 

514 Q. Why were you worried about getting into trouble? A. I didn’t go out 
looking for it, but I wasn’t taking any chances. There wasn’ any use taking 


any chances. 
Q. Didn* you tell Sergeant Pitts that after you got to the rear of 2119 


Pennsylvania Avenue, with Mr. Teboe and Swearingen, that there came a time 
when you hit Mr. Teboe ‘with the blackjack and the blackjack broke? A. Yes, 


sir. 
Q. And didn’t you tell the Sergeant you threw the blackjack away and 


hit Mr. Teboe with your fist causing him to fall down on the ground? A. No, 
I told him we was wrestling. 

Q. In any event, did you tell the Sergeant that you followed Mr. Teboe to 
the landing and continued hitting him with your fist? A. He was hitting me. 
I had to defend myself. 

Q. You were defending yourself? A. Yes, sir. 

Q. In any event, did you tell the Sergeant that you followed him down the 
steps and contimed hitting him with your fist? A. I came down the steps and 
he followed me and we started fighting again. 

515 Q. Didn’t you tell the Sergeant, during the time that you were fighting Mr. 
Teboe, you saw Jack come up with the knife in his hand? A. No, sir. 
Q. You deny you told the Sergeant that? A. Yes, sir. 
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Q. You heard the Sergeant testify to that, didn’t you? A. Yes, but I 
didn’t say it, so I can’t say I did. 

Q. Didn’t you tell the Sergeant you saw Jack hit him several fess with 
the knife and Mr. Teboe started calling for help? A. No, sir. 

Q. You deny that? A. Yes, sir. 

Q. You heard the Sergeant testify to that, didnt you? A. Yes, sir. 

Q. Mr. Teboe was pretty drunk wasn’t he? A. He was ol but he wasn’t 
staggering drunk. 

Q. He wasn’t staggering drunk? A. No. I say he was high. 

Q. You say high. Was he able to talk coherently? A. Yes, sir. 

Q. What? A. Yes, sir 

516 Q. You heard the Coroner testify that he had a large amount of alcohol 

in hi: blood, didn’t you? A. Yes, sir, but I don’t know nothing about medical. 
I just know what I saw. 

Q. What? A. I don’t know nothing about medicine. I just know what I know. 

MR. FLANNERY: No further questions. 

MR. DIETZ: I have nothing further, Your Honor. 


THE COURT: You may step down. 
+ * * * 8 eH Oe eK HK HK OR OH 


| §22 JAMES HARRY SWEARINGEN 
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DIRECT EX AMINATION 
BY MR. TOOMEY: 


* * * * * * * *& © HEH K HK KH HS 


24 Q. Directing your attention to December 12, 1957, would you clearly tell 
the jury what took place, commencing with the morning hours of December 12? 
A. Leaving out the morning hours ? 
Q. No, beginning there. A. Beginning there. 


* * * *£ * *© * * * *F HH KH HF KH OF 


535 We went outside the restaurant and then Mr. Teboe suggested we go around 
to the back of his apartment and see if he could go upstairs and go into his 
apartment that way without his roommate having to see him. I figured there 
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must be a back entrance and he could go into a bed room or another room where 
his roommate was not at, see. 

So we all three of us walked around to the back and walked to this place. 
It was like a big parking lot and to my left, as I was walking in the alley, there 
was another alley there which led out to another street. We walked to the 
first landing, walked up these steps to the first landing, the three of us. Mr. 
Teboe said to wait here and he walked up the second landing, fumbled around 
up there about five or ten minutes and then come back downstairs and said 
he couldn get in. 

This time, when he come back downstairs, he reached out for me with his 
open hand and made a savage grab at my privates, and, doing so, he squeezed 
them in such a way I had a pain going from my groin up to my stomach. it 
was 2 pain like -- I don’t know whether any of the jurors or Mr. Flannery or 
anybody who has been in sports, but it was like being kicked in the groin or 
privates. You would know what kind of pain it puts out and it did put out such 


pain, him grabbing so savage, I bent over in such position holding my stomach. 
536 I didn’t see exactly what happened to Gerry and Mr. Teboe as to their fight- 


ing or what exactly occurred. 

Then I heard -- I mentioned about ten or fifteen minutes elapsed -- and I 
heard Gerry call to me and say, ‘Come on, let’s leave,’’ soI come stumbling 
down the steps. I think I missed about three or four steps and was sliding 


down on my heels. 
I got out to the end of the alley where Teboe was standing. I didn’t see 


Gerry at the time and Mr. Teboe come back at me. He was yelling, “I have got 
to have it, I have got to have it. Iam sorry,’’ or words to that effect. 

Mr. Teboe got close enough to me where he could grab at me again and I 
was protecting myself at the time. I could look at that man’s eyes and I swear 
on the Bible, I swear before God, he looked like a crazy man. His eyes, they 
weren*% bloodshot, but they were narrow, in a fixed way, and had the look of a 

537 man going after his prey and he was going to get him. 
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We started fighting and I was punching him. He was grabbing at my face 
like 2 woman, with claws. During that time, I don’t know how it happened, 

I dont know how the knife got out of my pocket and in my hand, but the knife was 
in my left hand pocket and it was closed. How it got into my hand I don’t know 
but in the act of striking, I must have had this knife in my hand and I would 
strike with my fist and I would strike with the knife. I guess we fought two 
or three minutes at the most and then he fell down in front of me. 

When I saw him fall, I thought to myself, ‘I am going to run. I am going 
to leave this place’? and I left andI mean I really pushed some tracks. So 
about two blocks up, I dont know what direction I had run in or which direction 
Gerry had run in, but about two blocks up I saw Gerry and he was running fast, 
too,and I finally caught up with him andI recognized it was Gerry. 

Gerry started asking me what happened. I very faintly heard him say, 
‘What happened ??*I said, “I don’t know. We had a fight.” : 

Gerry looked and there was a knife in my left hand and there ea an in- 
cision or a cut there. He said, ‘Didiyou stab the man? Did dail cut him ??? 

I said, ‘I don’t know what I did.”’ | 
538 Gerry said, ‘Were you fighting? Did you have the knife in your hand ??’ 
I said, ‘I don’t know.’”’ He said, ‘Did you stab him ?’’ And I said,I don’t know. 

We was running at the time he was asking me and I was winded and so was 
he. He said, ‘Give me the knife’’ and at the time I gave him the knife, we was 
in the middle of the street, and that circle which runs around in back of the 
White House down by the elipse off to the right and the White House on our 
left. Approximately in the middle of the street, he only had to take two or three 
steps to the side of the street, and he flipped the knife like that. Where the 
knife landed, I don’t know because I didn’t stop to look. | 

Gerry kept asking me had I stabbed the man, had I cut him. I told him I 
didn’t know whether I had cut him or not and we walked to a gas station, Esso 
gas station -- I forget the exact address, but I think it is either 12th or 13th 
Street and we had to pay a dime to get in the rest room. They have ‘one of 
these things you put a dime in and turn the handle and the door will open. 

| 
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i washed my hand and washed the blood off my hand and wrapped a hand- 
kerchief around it and we left there and went to the White Tower at 11th and 
Pennsylvania Avenue and sat down and had a cup of coffee and drank a glass 
of water. The glass of water was something to put inside us to calm us down. 

539 He kept asking me did I cut the man, did I stab the man, and I kept telling 
him, “I don’t know if I cut him or stabbed him.’? 

s- *+ *¢+ *&* &©& &© © & & &e & KH HH KH KH 

689 (At the bench:) 

MR. TOOMEY: May it please the Court, bearing in mind the fact that this 
is a first degree murder case and with an over-abundance of caution, I would 
like simply to renew out motion for a directed verdict on the basis that the 
evidence that has been presented at the greatest stretch possible shows a 
preparation to rob but it certainly shows no attempt to take or carry away, 
two af the essential elements of the crime of robbery. 

Aliso bearing in mind that there was no intervention in this case to prevent 
any robbery, specific intent to perform a criminal act, is not a crime. 

In the District of Columbia, the only case I have been able to find in which 
there was a conviction under the felony phase, first degree murder in an at- 
tempt to rob, is the case of Marcus v. United States reported at 66 Appeals, D.C. 
298. This was a case where a man was delivering meat. He had pulled his 
truck up and was delivereing meat in a store and when he came out, he sur- 
prised the defendant who was attempting to steal meat. The driver was killed. 
There you have the element of intervention. 

690 In this case, certainly, there was no intervention. I say that aclose study 
of the evidence, which I did last night by going through the transcript, dis- 
closes to me that there is a minimum of evidence. All of this evidence comes 
through the mouths of police officers who say that the defendants, either one 
or both of them, made statements which would indicate an attempt but certainly 
the total evidence is they had weapons and then, by wording of the police officers, 
that their eventual plan was to rob but there is no evidence that there was any- 


thing taken. 
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There is no evidence there was any overt act in the entire case to show 
that they ever attempted to put into action any plan that may have been existent. 
I do not think that there is sufficient evidence to permit the first count to 
go to the jury. 
THE COURT: Your motion is directed to the first count ? 
MR. TOOMEY: That is correct, Your Honor. | 
THE COURT: What do you say, Mr. Flannery ? | 
MR. FLANNERY: I want to be utterly candid with the Court. In so far as 
attempted robbery is concerned, there is evidence of an overt act in the fact the 
man was killed and you have to consider all the facts and circumstances. There 
_ 691 is evidence that they armed themselves with the blackjack and had the knife. 
There is evidence they intended to use the blackjack to scare this man, to get 
money from him if he wouldn’t give it to them voluntarily. There is evidence the 
blackjack was used. The knife was used. | 
They give an explanation. They say they were not attempting to rob the 
man but the jury may not believe their story and may choose to believe the 
other evidence in the case and could infer from the facts and circumstances 
in the case that they were attempting to rob the man and were not repelling an 
indecent assault. | 
THE COURT: You agree it is circumstantial ? : 
MR. FLANNERY: It is circumstantial. There is no question’ about it but 
many of these cases have to be proven by circumstantial evidence. 
THE COURT: I will deny the motion. ! 
7 #2 ¢ ¢  F FS PPS 
693 MR. DIETZ: May I renew all the motions that I have made? I think that 
Mr. Toomey’s motion was directed just as to the first count. I want to join in 
that and also make the same motion as to the second count. : 
THE COURT: I am going to discuss the second count a little more in just 


a second and I will reserve my ruling on the second count. 2 
z= *« *&* &* Ke eOUrHKemhUCU TrmhUhU!9 KH KH KH KH KH *: 


: 
696 THE COURT: Yow have to prove more than intent. You have to prove 
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premeditation and deliberation. 

MR. FLANNERY: You can deliberate and premeditate in the matter of a 
second. 

THE COURT: Do you have any evidence of it ? 

MR. FLANNERY: There is no direct evidence of it. Again we come back 
to the question of circumstantial evidence. I agree it is weak on that point. 

THE COURT: I assume counsel for the defendants believe that if I should 
direct a verdict on the second count as to first degree, it would still be ap- 
propriate for me to charge the jury as to second degree and manslaughter. 

MR. DIETZ: I have no objection. | 

THE COURT: I am going to direct a verdict on the second count as to 
first degree murder and charge second degree and manslaughter. 

MR. DIETZ: As to the second count ? 

THE COURT: As to the second count. 


* * * * * * * * * * *& *& & & Oe 


749 CHARGE TO THE JURY 
THE COURT: Ladies and gentlemen’ of the jury, on February 10, 1958, 


the Grand Jury returned an indictment charging Gerald O. Lauderdale and 
James H. Swearingen in a two-count indictment, both of which charges them 
with the crime of first degree murder. 


The first count of the indictment alleges that the offense was committed 
while the defendants were attempting to perpetrate a robbery by stealing and 
taking by force and violence and against resistance by putting in fear from 
the person and the immediate actual posséssion of Louis J. Teboe, Jr., valuable 
money and property of Louis J. Teboe, Jr., and, in attempting to perpetrate said 
robbery, Gerald O. Lauderdale and James H. Swearingen did, at the time and 
place aforesaid, unlawfully and feloniously did kill Louis J. Teboe, Jr., by means 
of stabbing him with a knife. 

The second count alleges that, on the same date, within the District of 
Columbia, Gerald O. Lauderdale and James H. : Swearingen purposely and 
with deliberate and premeditated malice murdered Louis J. Teboe, Jr., by means 
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of stabbing him with a knife. That is the indictment which we have been trying 
for the past week. I shall return to it later on in my charge to discuss the 
elements of the offenses charged in more detail. 

750 The case has now reached that stage where you, as the triers of the facts, 
must determine the guilt or innocence of these defendants of the offenses and 
there are two offenses with which they are charged. 

You are the sole judges of the issues of fact in this case. That is your 
responsibility and yours alone and, in performing that duty as the sole judges, 
you should base your verdict solely upon the evidence which you heard from 
the witness stand, the exhibits which were received in evidence and the in- 
ferences reasonably deducible from the evidence which you did so hear and 
the exhibits which you have seen. : 

Because you are the sole judges, it imposes upon you 2 solemn duty to 
determine the issues of fact objectively, dispassionately, without prejudice, 
sympathy, bias, compassion, or any of these other elements of an emotional 
character. : 

You are judges having that duty in our system of justice where you and 
you alone decide the guilt or innocence of these defendants, not capricioanly, 
but based on the evidence. 

751 Ihave read to you an indictment. That indictment is not evidence in this 

case of the commission of the offense. It is the charge which the defendants 
have to meet. It is the machinery by which the defendants are brought to trial 
but it is not evidence that they committed the offenses which are related in the 
indictment. ! 

It is my duty at this time to instruct you on the principles of law, both gen- 
eral principles and specific principles applying to this case which you should 
follow in exercising your function as the triers of the facts. I do not expect 
to comment on the evidence for several reasons. One is you have’ heard it and 
you have heard it during this past week with rapt attention and I am sure you 
recall the evidence. If I should comment on the evidence, some of you might 
think that I was impinging on your prerogatives to detide the facts which I would 
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not do. If I should comment on the evidence and my comments should be at 
variance with your recollection, your recollection would be controlling in any 
event. 

I want to talk with you a moment about the position of counsel in this case. 

It has been argued carefully and fully and fairly on both sides for the Govern- 
ment and for the defendants. Opening statements were made by some of 
counsel as to what they expected the evidence to be. Sunimations have been 

752 made by all of counsel giving their version of the evidence and their in- 
terpretation of it. That is meant to be helpful to you but, if your recollection 
of the evidence is at variance with the recollection of counsel, your recollection 
is controlling. 

In this case, as in all ccriminal cases, the defendants are in this Court 
standing trial presumed to be innocent of the offenses with which they have 
been charged until that presumption is overcome by evidence establishing their 
guilt beyond a reasonable doubt, which expression I shall define to you in more 
detail in just a moment. 

There is no duty upon the part of the defendants to prove their innocence. 
The duty is on the Government to prove the guilt of the defendants with respect 
to each essential element of the crimes with which they are charged and to 
prove that beyond a neasonable doubt. 

In considering the evidence, you must view it in the light of this presump- 
tion of innocence. It is not sufficient to establish a probability, though a strong 
one arising from the doctrine of chance that the fact chargedis more likely 
to be true than the contrary, but the evidence must establish the truth of the 
fact beyond: a reasonable doubt. 

What is meant by “beyond a reasonable doubt’’? It means a doubt based 
on reason. It does not mean beyond any doubt. Very few facts can be established 

753 to an absolute certainty. There is no duty on the part of the Government to 
prove beyond ali doubt that the offenses were committed by these defendants or 
to prove to 2 mathematical certainty that they were committed. Rather, the duty 
is on the Government to prove to a moral certainty that the offenses were committed. 
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If, after reviewing all of the evidence which you have heard and giving to 
the evidence that weight to which you decide it is entitled under the instructions 
which I shall give you, if then you are not satisfied of the guilt of the defendants, 
you have a reasonable doubt and should find them not guilty. If, on the other 
hand, after reviewing all of the evidence, evaluating it and weighing it and de- 
termining its truth or falsity, you can say that you have an abiding conviction 
that the defendants or defendant are guilty, then you do not have a reasonable 
doubt and may find them guilty. 

In this case, I say to you you must base your verdict upon the evidence which 
you have heard, the exhibits which were received in evidence and the inferences 
reasonably deducible from the evidence. That, of course, brings up the question 
of circumstantial evidence whichI should like to describe to you in some detail. 

‘754 In Courts, as well as in all of our affairs of life, when we are called upon to 
determine disputed questions of fact, there are two kinds of evidence upon which 
our conclusions may be based. One kind is called direct evidence and one kind 
is called indirect or circumstantial evidence. | 

Direct evidence, for example, is evidence of a witness himself as to 
what he saw or heard as an eye witness of the offense under inquiry. Indirect 
evidence is supplied by testimony as to facts and circumstances which tendto 
show that the offense under inquiry has been committed and by whom it was 
committed. In other words, circumstantial evidence is composed of proved facts 
which raise a logical inference as to the existence of the fact that is in issue 
in the particular case and which, by experience, has been found to be so associated 
with that fact, that, in the relation of cause and effect, they lead to a satisfactory 
conclusion. 

Both kinds of evidence, direct and circumstantial, have been introduced into 
this case. Both kinds of evidence are equally entitled to consideration, of course, 
by you members of the jury. Sometimes a jury may consider that indirect evi- 
dence is stronger than direct evidence but the rule is the same as to both, 

‘whether it be direct or circumstantial, the evidence must satisfy you beyond a 
reasonable doubt as to the guilt of the defendants in order for a conviction to follow. 
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755 You may not speculate or guess on the basis of circumstantial evidence. You 
may make only reasonable inferences from it as your common experience and 
knowledge indicates. If you can reconcile all of the evidence in this case with 
any reasonable hypothesis of innocence, then you must so construe the evidence 
and find the defendants not guilty. 

In this case, there has been testimony by several police officers relating to 
admissions alleged to have been made by the defendants to those several police 
officers. In connection with that testimony, you are instructed that oral admis- 
sions or confessions which are voluntarily made and are not the result of any 
form of duress or coercion are admissible in evidence, having in mind that 
they depend upon the memory of the witnesses who testify with respect to the 
oral statements. The testimony of such witnesses should be received with caution 
and scrutinized carefully for the purpose of determining whether the witnesses’ 
memory and recollection are accurate and dependable. If, after such caution and 
scrutiny you find that the oral statements were made, you should give to them 
such weight, in conjunction with all other testimony, as you deem wise. 

As I said a moment: ago, you are the sole judges of the issues of fact in 
this case and, in a case which involves conflicts in testimony, that imposes upon 
you the very important responsibility of being the sole judges of the credibility 
of the witnesses who testified in determining the weight which you shall give to 
the testimony of each of the Witnesses. Law established a number of standards for 
your guidance and for your consideration in passing upon the credibility of the 
witnesses, and, of course, those standards, those tests, apply to all witnesses 
who have testified in this case. 

758 If you believe that any witness has knowingly testified falsely with respect 
to any material fact, the truth of which the witness could not reasonably be 
mistaken, you may, if you deem it wise, disregard all of the testimony of that 
witness. 

In judging the evidence, you must necessarily evaluate the testimony of in- 
dividual witnesses. Only thus can you determine the truth and it is the truth 
which you must seek. You should bring to this task your knowledge of human 
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matters and human nature, your ability to judge men, their source of knowledge, 
their intelligence, their motives, their intentions, so that you may | discern 
the real character behind the spoken words and ne asure their weight of truth 
and accuracy. 

757 You have a right to consider the manner of testifying, whether the witness 
) on the stand was evasive, whether the witness showed a tendency to distort, 
whether he was frank and candid in his testimony and also whether the witness 
has any interest in the outcome of this proceeding or its results, friendship 
or animosity toward persons concerned herein. Many other human factors 
must be considered by you which may or may not affect the desire of a witness 
to tell the truth, depending largely on his innate character. i 

You should give the testimony only that weight which, in your judgment, it 
is entitled to when tested by all these considerations and in the light of all the 
other evidence in this case. You may consider the reasonableness or unreasonable- 
ness, the probability or improbabifity of the testimony of the witness in deter- 
mining whether to accept it as true and accurate orthe contrary. If you believe 
that any witness has shown himself or herself to be biased or prejudiced, either 
for or against either side in this case, you may consider and determine whether 
such bias or prejudice has colored the testimony of such witness so as to 
affect the desire and capability of that witness to tell the truth. : 

You may take into consideration all those factors shown by the evidence which 
reasonable people take into consideration when they come to determine the truth 
or untruth, truth and half truth. In other words, you may base = verdict upon 
that testimony which you believe to be true. 

58 In this case, manifestly the defendants have a vital interest in: the outcome of 
the case and, in considering their testimony, in testing its truth, in weighing its 
force, you may do so in the light of that interest as well as in the light which 
may be shed by all the other evidence in the case. : 

In this case, there has been character testimony introduced is behalf of each 
of the defendants. Evidence of good character, like other types of evidence, should 
be considered by you in conjunction with all the other evidence before you. Under 
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some circumstances, evidence of good character alone may be sufficient to 
create in your mind a reasenable doubt, although without it, the other evidence 
would be convincing. . 

I think these general observations bring us to a consideratim of the specific 
charges which you mmst decide and I shall read, again, in detail, the first 
count of the indictment. 

*‘On or about December 13, 1957, within the District of Columbia, Gerald 
O. Lauderdale and James H. Swearingen did attempt to perpetrate a robbery 
by stealing and taking by force and violence and against resistance by putting 

759 in fear from the person and the immediate~ actual possession of Louis J. 
Teboe, Jr., valuable money and property of Louis J. Teboe, Jr., and, in attempt- 
ing to perpetrate said robbery, Gerald O. Lauderdale and James H. Swearingen 
at the time and place aforesaid, unlawfully and feloniously did kill Louis J. 
Teboe, Jr., by means of stabbing him with a knife.” 

The District of Columbia code contains several definitions of murder in 
the first degree and this count of the indictment is based upon one of those 
definitions which reads as follows: | 

“Whoever, being of sound memory and discretion, without purpose so to 
do kills another in perpetrating or in attempting to perpetrate any robbery is 
guilty of murder in the first degree.” 

That is the language of the statute upon which this first count of the indict- 
ment is based. The statute means this: If one person kills another in the per- 
petration of a robbery or in attempting to perpetrate a robbery, the killing 
constitutes murder in the first degree. Under such circumstances, it does not 
make any difference whether the killing was committed with or without purpose so 
todo. Any killing, even if committed without any purpose so to do, even if it is 
accidental, if it is committed in perpetrating or attempting to perpetrate a 
robbery, is murder in the first degree. 

760 If two or more persons, acting together and jointly, are perpetrating a 
robbery or attempting to perpetrate a robbery. and.one ofthem in the course of 
the robbery and as a part of the robbery, kills another person, then all of the 
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perpetrators of the robbery are guilty of murder in the first degree. If one 
person is perpetrating or attempting to perpetrate a robbery and another person 
aids and abets him in so doing and the first of these two persons, in the course of 
the robbery, as a part of the robbery, kills a human being then both the person who 
aided and abetted him in the robbery and the person who committed the killing are 
guilty of murder in the first degree. ! 

Under the circumstances of this case, the elements of the offense of murder 
in the first degree which the Government must establish beyond a reasonable 
doubt are: 

1. That the defendants were jointly perpetrating or attempting to perpetrate 
a robbery; 

2. That inthe course of so doing, one of the defendants stabbed the deceased, 
Louis J. Teboe, Jr.; 

3. That the victim, Louis J. Teboe, Jr., died as a result of the wounds so 
inflicted; and 

4. That the stabbing was within the scope of the robbery which the two de- 
fendants undertook to commit. | 

761 If each of these elements is established beyond a reasonable doubt, then both 
defendants may ke found guilty of murder in the first degree. If the Government 
has failed to establish each of these elements beyond a reasonable doubt, then 
your verdict on the first count of the indictment should be not guilty. 

That discusses fully the first count of this indictment. It deals with the 
killing allegedly committed in the perpetration or attempted perpetration of a 
robbery. : 

The second count of the indictment is based upon what we call “Common 
Law First Degree Murder” and the language of the indictment is as I now read 
it to you: : 

“On or about December 13, 1957, within the District of Columbia, Gerald O 
Lauderdale and James H. Swearingen purposely, and with deliberate and pre- 
meditated malice, murdered Louis J. Teboe, Jr., by means of stabbing him with 
a knife.’ 7 | 
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To convict under that count of the indictment, it would be necessary for the 
Government to prove that the defendants inflicted a wound or wounds from which 
the deceased died, that the defendants had the purpose and intent to kill the i 
deceased, that the defendants acted with malice and that the defendants acted 
with premeditation and deliberation. 

762 Ihave advised counsel that, in my view, the evidence in this case is not 
sufficient to warrant you in finding the defendants guilty on this count of the 
indictment in that I think there is an absence of evidence to show that the de- 
fendants acted with premeditation and deliberation and, therefore, so far as the 
second count is concerned in relation to the charge of first degree murder, v 
your verdict will be not guilty. 

As counsel discussed with you, the Court may charge you on what we call 
included offenses or lesser offenses than* the charged offense and, under the . 
evidence in this case, I am charging you that you may, if you, as judges of the 
facts, find the evidence to support it, find the defendants or either of them guilty 
of secon! degree murder or of manslaughter, and I will charge. you as to the 
elements that make up the offenses of second degree murder and manslaughter. 

Murder in the second degree is the unlawful killing of a human being by 
another with malice but without purpose or intent to kill, as when the act 
which imports danger to another is done so reckelessly or wantonly as to mani- 
fest depravity of mind or disregard of human life or murder in the second de- 
gree may be an unlawful killing of a huamn being by another with malice and 
with a purpose or intent to kill provided the purpose or intent was not accom- 
panied by deliberation or premeditation. An intentional killing without pre- . 
meditation or deliheration may be murder in the second degree. 

763 J said that murder in the second degree is the unlawful killing of one human 
being by another with malice. Malice is an essential ingredient or element of 
murder. It implies a condition of mind which prompts one to commit or direct 
an act wilfully. It is not limited in its meaning to hatred or ill-will or malevolence 
but denotes a wicked and corrupt disregard of the lives and safety of others, a 
failure to’social duty. | 
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Malice in the eyes af the law is a state of mind which shows a heart fatally 
bent on mischief. A killing under the influence of passion, induced by an in- 
sufficient provocation, may be murder in the second degree or an accidental 
or unintentional killing constitutes murder in the second sighs if the killing 
is accompanied by malice. 

Malice, as an essential element of the crime of murder, may be either 
express or implied. Either typically characterizes murder int he second 
degree. ! 

An express malice is present when one, with a deliberate mind and formed 
design, kills another. Express malice does not necessarily mean malice ex- 
pressed in words. The distinguishing feature is deliberation or formed design 
to take human life. Malice is said to be implied when there is no deliberate 
mind and formed design to take life but where the killing, nevertheless, is. 
done without justificatim or excuse and without provocation or withions sufficient 
provocation to reduce the crime to manslaughter. | 

764 What I have said is characteristic of second degree murder. | 

There is .. another included offense which is manslaughter. Manslaughter 
is the unlawful killing of a human being without malice. In describing and de- 
fining second degree murder, I said that malice was an essential element of 
second degree murder. Manslaughter is the unlawful killing of a human being 
without malice. For example, it may be such killing as happens on a sudden 
quarrel or in the mmission of an unlawful act without any deliberate intention 
of doing any mischief at all. If the killing is committed in the sudden heat of 
passion caused hy adequate and sufficient provocation, the crime is manslaughter 
rather than murder. | 

In order to reduce murder to manslaughter, the provocation must be of such 
a degree as will cause an ordinary man to act on impulse and without reflection. 
In addition to great provocation, there must be passion and hot blood caused by 
that provocation. A trivial or a slight provocation, entirely disproportionate 
td the violence of the retaliation, is not adequate provocation to reduce the crime 
from second degree murder to manslaughter. | 

If you find that the defendant or defendants, as the case may be, killed the de- 
ceased in a sudden heat or passion and in hot blood caused by adequate provocation 
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but without malice, bearing in mind the definition of malice that I have given you, : 
you may find the defendant, or defendants, as the case may be, guilty of manslaugher. 

In this case, the defense is made that the stabbing was for the purpose of 
self-defense and that is a perfectly proper defense to be made in this case. 

It is for you to decide whether the swidence is such as to establish self- 
defense. In this case, as I remember it, the provocation originally -- and this 
is again for you to decide -- was the assault on the Defendant Swearingen. If 
the assault on the defendant was sufficiently serious and grave, then the question 
arises whether he acted in self-defense. If the defendant acted in self-defense, 
your verdict should be not guilty because the law recognizes self-defense. 

Self-defense is a law of necessity. Every human being has a right to defend 
himself against death or against serious bodily harm. Preservation is the 
first law of nature but, in order to justify the use of a knife or dangerous weapon 
in self-defense, it must appear that the defendant was so circumscribed or so 
Situated that he honestly believed and that he had a reasonable ground for 
such belief, that he could not save himself from serious bodily harm except 
by using the weapon. 

766 Self-defense from a danger means self-defense from an imminent danger 
of grave injury to his person or an injury which would be permanent in character 
or which might produce death. In order to be justified in defm ding himself by 
the use of a deadly weapon, it must appear that the defendant honestly believed 
and that he had good reason to believe that he was in imminent peril of his life 
or of grave bodily harm and even in self-defense, a person may not use any 
greater force than is necessary to defend himself. He may resort to the use 
of a knife for self-defense only if he is in imminent peril of his life or in 
danger of grave bodily harm. 

If a person justifiably acts in self-defense but uses more force than is 
reasonably necessary and as a result someone is killed, he is guilty of man- 
slaughter. For -example, if a person can successfully defend himself without 
killing his assailant and yet he kills his assailant, he is guilty of manslaughter. 

767 Whether it was reasonable to kill in self-defense under all the circumstances 
is for the jury to determine. If the jury finds it was not reaspnable, even though 
the defendant thought he was acting in self-defense, then the defendant may be 
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found guilty of manslaughter. 
2 eS oF. SF = FS - SP ee S| 
769 THE COURT: With respect to my discussion of self-defense, through in- 
advertence, I made specific reference only the Defendant Swearingen Of course, 
the same defense is raised by the Defendant Lauderdale and what I have said to 
you with respect to the defense of self-defense applies to both defendants. 

Does’ that satisfy you, Mr. Dietz? | 

MR, DIETZ: Yes, Your Honor. Thank you. ! 

THE COURT: As I said, you have two counts in the indictment. In your delib- 
erations, take up first the first count of the indictment which deals with this ques- 
tion of robbery orattempted perpetration of robbery’ and you should decide whether 
the defendant or defendants are guilty or not guilty. Your verdict may be either 
one, guilty or not guilty. : 

Whatever your verdict is that you reach on the first count, you then proceed 
to a consideration of the second count under the instruction s which I have given 
you and as to that count, your verdict with respect to either or both defendants, 

710 based upon the evidence as I have outlined it to you, may be guilty of second 
P degree murder, may be guilty of manslaughter, may be not guilty. 

It is for you, as the judges of the facts, to reach your verdict based upon the 
evidence. 

I know that you are going in to tle jury room to weigh the evidence carefully 
and objectively. When you reach the jury room you will, of course » select one of 
your number as your foreman and proceed with your deliberations. If you have 
occasion to communicate with the Court during the course of your deliberations, 
| you should do so through the foreman who will contact the Marshal who will be 
| outside of the door of your jury room. | 
: Your verdict must be a unanimous verdict of all twelve members of the jury. 

Of course, that brings up the point that the two alternate jurors, who have 
been serving so well and listening so intently, have no further service to per- 
from because, as you know, I am sure, we have alternate jurors to take the place 
of regular members of the panel in the event a vacancy occurs due to illness or 
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for any other cause during the course of the trial. No such vacancy has oc- 
curred in this case and, therefore, I will excuse the two alternate jurors at 
this time with the thanks of the Conrt and the other members of the jury will 
retire to the jury room and may take with them the indictment and, if you wish, 
any of the evidence, any of the exhibits in the case, and send word to me, you 
may have such as .° you want. 
771 Is there anything else that counsel want me to say, counsel for the defendants ? 
MR. TOOMEY: Nothing else for the Defendant Swearingen. 
MR, DIETZ: Nothing else for the Defendant Lauderdale. 
THE COURT: Very well, the jury will retire to the jury room. 
+. * * &©& *&®* *&H He Re HE He KH KH HH KH 
785 (Thereupon, at 12:10 o’clock p.m., the jury returned to the Court Room.) 
THE DEPUTY CLERK: Mr. Foreman, has the jury reached a verdict? 
THE SOREMAN: It has. 
*_ * © & &© HR HH KR KH FH KH KE KK 
786 THE DEPUTY CLERK: Mr. Foreman, what say you as to the Defendant 
Gerald O. Lauderdale on count two? 
THE FOREMAN: Guilty of murder in the second degree on the second count. 
THE DEPUTY CLERK: What say you to the Defendant James H. Swearingen 
on count two? 
THE FOREMAN: Guilty of murder in the second degree. 
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l. Amforal confessions taken from an eighteen) year old prisoner 
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\ Ladictment of first degree murder, when such admission has been challenged hy 


ithe timely objection of counsel? 


i 


“had been arraigned before a magistrate but before he had 


i 2. Are oral confessions which were obtained after the defendant 


benefit of counsel, 


one of which was characterized by the interrogator as a simple recapitulation 


of the earlier, pre~commitment confessions, admissible in| evidence against 


the defendant, when such admission has been challenged by; the timely objecticn 


Sof counsel? 
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IN THE | 
UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 14,523 





| GERALD ©. LAUDERDALE, 


Appellant, 
Vv. 
|, UNITED STATES OF AMERICA, 
Appel lee. 
Appeal From Judgment of the 


United States District Court 
For the District of Columbia 


PRIEF FOR APPELLANT 


JURISDICTIONAL STATEMENT 
Gerald 0. Lauderdale, the appellant, was tried in the United 
States District Court with a co=defendant, James H. Swearingen, for first 
' Gegree murder in violation of Section 222401, D. C. Code 1951, and was 
convicted of second degree murder. (J/A 1, 3, 4)i/ The District Court had 
| jurisdiction to try the defendant for such an offense. 18 U.sS.C.A. 2232. 
: This Corrt has jurisdiction upon appeal to review the judgment of the Distric+ 


| Court. 28 U.S.C.A. 1291. 





| L/ “J/A" refers to pages of the Joint Appendix. 








" One Louis J. Teboe was killed on December 13, 1958. The cause of 
his death was a stab wound of the chest. {J/A 12, 13) On January 2, 1958 a 
co-defendant, Swearingen, was arrested, and on January 3, 1958, at approxi- 
: mately 3330 A.M., the appellant, Gerald O, Lauderdale, was arrested at his 
‘ home and was taken first to the Seat Pleasant, Maryland police station for } 
i Acexthonine and processing by police officers Walter Evanoff and William Redety 


; 


I ! In response to questions proposed by these officers, appellant made certain 

: statements, which were later recounted in the testimony of these police officers! 

; at appellant's trial. (J/A 33=41, 50-62 and J/A 62-70) Appellant was then : 

presented with an extradition waiver, which he signed, and was taken to police 

4 | headquarters in Washington, D. C. for further questioning. (J/A 4245) Both 

defendants were thereafter e-raigned and formally charged with the crime at 

| approximately 9335 A.M. before the United States Commissioner. (J/A 115) 
oe police invited the Mother of appellant to visit with him immediately after 

/ ' his arraignment,! while he was in the custody of a United States Marshall, 

| and appellant made certain statements to his Mother at this time which later 

i were recounted in the testimony of a police officer, Lt. Charles Burns, at 

the appellant's trial. (J/A 70=73) Appellant was thereupon committed to the 

District of Columbia jail, where he was visited on the following day, January 4, 

: 1958 by yet another police officer, Sgt. Mahlon Pitts, for the purpose of 

additional questioning. (J/A 99) Appellant was told by this police offi-_. 

| that he “had been active in this investigation ... and wanted to go over his 

story from beginning to end.” (J/A 112) Appellant repeated all statements 


f he had previously made to his various interrogators, and Sgt. Pitts later 


{ 
} 
4 
‘ 


| recounted this statement in his testimony at appellant*s trial. (J/A 98105) 


; Since his arrest appellant had enjoyed the benefits neither of a preliminary 
hearing (J/A 117, 118) nor counsel. 

} On January 7, 1958 a Coroner's inquest was held at the D. C. 

: Morgue. (J/A 79) 

On February 10, 1958 an indictment was filed by the Grand Jury. 

: G/A 1) 





On February 14, 1958 counsel was appointed by the Court to defend 
! 
i 





appellant. (J/A 7) 


H | 
| formally charged with the crime, to which he plead not guilty. (J/A 1, 2) 


‘ 
« 
‘ 


On February 21, 1958 appellant was arraigned in open Court and 


Appellant was brought to trial, together with the co=defendant 


Swearingen, on April 21, 1958, During the course of the trial the appellant 


was vigorously and capably defended by the appointed counsel. Timely objections’ 


') 
‘| 
i 
| 
f 
iH 


were raised to the admissibility in evidence of the testimony of the various 


, 
‘ 
, 
i) 
' 
j 
’ 
{ 
y 


' police officers to whom appellant had made oral confessions. Counsel stated, 
| 


| with regard to the appellant's statements recounted by officers Evanoff and 


‘ 
al 
# 


| Friel, both a ground of duress (J/A 49) and a ground that these statements were 


| taken in violation of Rule 5 (a) of the Federal Rules of Criminal Procedure 
' 

|, (/A 75) to support his contention that this testimony spbuid be barred from 
| | 

| admission in evidence. The latter ground was raised also'in his objection 


to the admission of Lt. Burn"s testimony (J/A 74, 75, 77), and again in his 





| objection to the testimony of Sgt. Pitts. (J/A 93) Defense counsel's 
| objections on these issues were all overruled by the Court. 


| 
Appellant was convicted of second degree murder (J/A 3), and was 
7 | 
adjudged guilty of the same and committed for imprisonment for a period of five 
| 


i to thirty years. (J/A 3, 4) 


| 
I 
i} 


Appellant filed an application for leave to appeal in forma pauperis | 
| whch was granted on June 5, 1958 by Judge McGarraghy. At the same time | 
| counsel was appointed by the Court to prosecute the appeal. 
STA R_R INVOLVED 


The pertinent provisions of the United States Code Annotated and 





the Federal Rules of Criminal Procedure ares 


Anno Ti $ - Final decisions of 
“The courts of appeals shall have jurisdiction of ay Laeale from all 
| €inal decisions of the district courts of the United States, the District 
‘Court for the Territory of Alaska, the United States District Court for the 
| District of the Canal Zone, and the District Court of the Virgin Islands, 
| except where a direct review may be had in the Supreme ey 


\ 


3 
| 
1 
| 


| 
| 
1 





Ne 


| Federal Rules of Criminal Procedure. 
Rule 5 (a). Appearance Before the Commissioner 


| “An officer making an arrest under a warrant issued upon a complaint 
' Or any person making an arrest without a warrant shall take the arrested 
person without unnecessary delay before the nearest available commissioner cr 
before any other nearby officer empowered to commit persons charged with 
|, offenses against the laws of the United States. When a person arrested without 
| a warrant is brought before a commissioner or other officer, a complaint shall 
i be filed forthwith.” 


nn ee oe 


Santee 


A OF POI 


1. The admission in evidence of the testimony of witnesses Waltc. 
Evanoff and William Friel, relating to oral confessions of guilt made by 


} appellant, constitute prejudicial error by the Court below, because appellant 


Se NS 


ies not arraigned without unnecessary delay and his statements were the direct 
Products of this unnecessary delay. 
2. The admission in evidence of the testimony of witnesses Charles 


‘§ 
Burns and Mahlon Pitts, relating to oral confessions of guilt made by appeliani, | 


i 
i 
| constituted prejudicial error by the Court below, because these confessions 
| 
! 
i! 


merely supplemented inadmissible pre~commitment.confessions, and, as the fruit 
| of such inadmissible confessions, were equally inadmissible. 
SUMMARY OF ARGUMENT 
The process of criminal prosecution demands a scrupulous applicc**-. | 
[e procedural safeguards, not simply as a protection for individual innocents, 
ees in a far broader sense for the protection of our conglomerate society. 

i For, in the final analysis, it must follow that the balance of our society 
| stands with the accused at the Bench. 
In this case the accused grounded his entire defense upon a plea of 
| eetb-aizetien. And the accused presented evidence which, to a prudent conscicre* 
|covtd reasonably have sustained his plea. His plea was lost, however, in the | 
ain of overwhelming testimony. to the contrary, all of which proceeded from 
| confessions he was alleged to have made = and all of which he disputed having 
| made - while he was in the custody of police officers, and while he was deprived ' 
los the safeguards of the judicial process. It would require measurement in | 


[platitudes to assess the effect of such overwhelming testimony proceeding from 


ime aggregate respectibility of the badge. 
| 4 





Here we find a boy of eighteen, routed from his bed at 3:00 A.M. 


and taken into police custody, under an arrest founded upon complete, in= 
i 
cr ai probable cause. He had been positively identi fied and specified 


by the other principal as a participant in a killing. He was not brought 
Scat etety before a magistrate for the arraignment guaranteed to him and 
fl 


compelled by law. On the contrary, he was subjected to over six hours of 


' 
i 


i 
j 
1 
it 


"processing", which, standing as indisputable as the probable cause required 
“ arrest him legally, can be viewed only as a process of inquiry inescapablv 
_ designed to extract damaging statements from him in support of the accusation 
| against him. 


After sufficient damaging evidence had been prised, in blatant 


| disregard of the command of Rule 5 (a), Federal Rules of | Criminal Procedure, 


‘ ! 
pene eccused was arraigned, but without benefit of yoUnhes or preliminary 
‘hearing, the latter being waived at the specific peqert of Government counse.. 


“the accused was then led into a room in which his Mother, still unaware of the 


| 
| charges pending against him, had been solicitously and ponvenbett sy olaceé ry 


| police officers, whereupon the accused was overheard makig another statemen: 


i dhtich would further sharpen his accusers" sword. Finally, on the following 
1) 

day, still without benefit of counsel, the accused was administered the coup 
i | 

.de grace, by a police officer proceeding on the thinnest pretext to "go over 


their story from beginning to end." 

The Court below erred in admitting this testimony. Its ruling find« 
direct conflict with the rule and the decisions supporting the rule. There 
As reasonable and almost compelling weight mitigating in favor of the plea of 


‘self-defense, had not this testimony been received. 





ARGUMENT 


| I. PRE=COMMITMENT CONFESSIONS ARE 
INADMISSIBLE AS PRODUCTS OF UNREASONABLE 
DELAY, IN VIOLATION OF RULE 5 (a), FEDERAL 
RULES OF CRIMINAL PROCEDURE. 


i Appellant's co-defendant, Swearingen, was arrested at approximately 


12305 AoM., January 3, 1958. After some questioning he admitted stabbing the 


| deceased, Teboe, and fully implicated appellant as his aprticipant in the 
killing. He furnished police with appellant's address, whereupon the police 
| went to appellant’s home and arrested him. 


Swearingen*s identification of appellant, and his specification of 


| 


' 
) 
2 


appellant as a participant in the killing were clear and unequivocal. Accordins- 
qi 

“ly, probable cause | for the issuance of both the fugitive and arrest warrants 
unquestionably existed and was most certainly complete. Indeed, Swearingen's 


testimony alone, before a commiting magistrate, would disclose a quality of 


probable cause adequate to sustain the validity of both arrest and commitment. 


h 
Why, then, was appellant held in police custody for six hours instead 
| of being taken “without unnecessary delay before the nearest available commis- 

| sioner or before any other nearby officer empowered to commit persons charged 


'! with offenses against the laws of the United States?™1/ The answer readily 
| 


| suggests itself in words chosen by the U. S. Supreme Court to define the role 


,O£ the police in federal prosecutions 

! "The arrested person may, of course, be "booked’ by the 

” police. But he is not to be taken to police headquarters 

in order to carry out a process of inquiry that lends ite 

i self, even if not so designed, to eliciting damaging 

i statements to support the arrest and ultimately his gquilt."2/ 
Mallory vo United States, 354 U.S. 449 (1957). 


\ Support for the arrest was emphatically not needed. But a weapon with which 


, to fight the appellant*s eventual defense = a defense which had already been 


} 
| Suggested to the police during their earlier questioning of Swearingen - was 
ie emphatically needed. If the police could successfully penetrate the 


, 
i 

; 

H 
; 

' 
i 
\ 
, 
| 


| l/ FED. R. CRIM. P., Rule 5 (a) 
j2/ ALL emphasis in quoted matter in this brief is supplied unless otherwise 
F noted. 

6 





appellants obvious, eventual shield of self-defense, at this stage, his 
| ultimate conviction would be reasonably, if not convincingly, assured. Clearly, 


i | 


| the actions of the police suggest this as their purpose. As this Court held 
in Irilling v. United States, Ue Se hop. D. Cy 
F. 2d (decided April 17, 1958), 

"The illegality under Rule 5 (a) which bars the evidence 


stems from the conduct and the purpose (Court's emphasis) 
of the police « « o . 


! | 
\And. further, | 
"Questions are not forbidden but an arrest and conviction 


are not to depend upon the answers during a passes of what 
may become illegal detention.” 


' Thus, the purpose of the police manifested itself in their insistence upon 

" questioning and taking statements from an accused whose prospective conmitner.”. 
' rested solidly upon the most convincing probable cause. : 

| The period during which the appeliant was held by the police did 

| achieve the questionable dignity of becoming one of illegal detention. No 

| reason suggests itself why the appellant could not have been arraigned 
immediately, or at least at a time reasonably following his arrest. There 

was Government testimony that the waiver of extradition papers had been pre= 

i pared immediately. The other “processing” cannot require more than a few 

i ainubes unless the effect sought to be achieved is delay nd the purpose 
devoutly desired, one of something more than compliance with administrative 

; requirements. In short, the police could have brought appellant before a 
' committing magistrate immediately. Why was he not so brought? The suggestica 
; of ulterior purpose is fortified by the revelation that appellant was as close as 
across the street from the office of the United States Commi ssioner at See" * 
; on Janiary 3, 1958. The Commissioner was at his desk at that hour (J/A 116), 
yet the appellant was not brought before the Couni ssioner until 9325 AM. 
Again, reason leads to no conclusion but the question, why? 

| It is appellant's argument that the testimony of police officers 
i Evanoff and Friel, relating to oral confessions allegedly made by appellant 
' to them while he was in their custody, and which were made in response to their 
| 


+ 





questioning, should have been excluded from evidence at appellant*s trial. 
[Tis testimony should have been excluded because its substance involved state=- 
jnents taken by police from appellant while appellant was being illegally 

I det tained, in violation of Rule 5 (a) of the Federal Rules of Criminal Procedures | 
(Finally, appellant argues, the purpose and conduct of the police following 7 
this arrest was clearly and simply devoted to the end of eliciting damaging 


| statements from him, which would serve to deprive him of his eventual defense 


\ and which would support his ultimate conviction. 


II. POSTCOMMITMENT CONFESSIONS ARE 
INADMISSIBLE AS PRODUCTS OF EARLIER 
INADMISSIBLE CONFESSIONS. 


At some time immediately prior to appellant's arraignment his 
| Mother received a telephone call from the police informing her that appellant 
| was in the custody of the police, and that she would be permitted to speak 
| with him if she would appear at the U. S. Commissioner's office. She was not 
| tFomed of the nature of the charge pending against her son. Immediately 
| after the arraignment, and after appellant had been committed to the custody 
i of a U. S. Marshall, appellant was led into a room and confronted with his 
“other. He was accompanied by Lt. Burns, a police officer. In response to 
his Mother®s emotional pleas appellant made certain damaging statements, which 
“Lt. Burns recounted in his testimony at appellant's trial. Although appellant 
er been committed to judicial custody he was led and directed in this maneuver 
' by a police officer. A police officer telephoned the Mother and a police 
, officer manipulated the actual meeting of a distraught Mother with her 
' bewildered child. The question thus arises: were the police really concernec 
"with quieting the emotional turmoil created in the heart of the Mother by their — 
{ 3200 A.M, arrest of her son © without any explanation, or were the police 
actualy endeavoring to secure yet another confession in order to fortify the 
|, admissions culled from appellant during their night-long interrogations? 
i Appellant argues that the police deliberately arranged the meeting for this 


| letter purpese, and as such, the statements made by appellant at that time are 


8 





‘inadmissible, because they merely supplemented the inadmissible pre=commitment 


confessions. Appellant follows the counsel of this Court in the Trilling case 
[: 


‘(4bide) wherein it cautioned that a confessor is not perpetually disabled from 





| making a usable confession after he has made one under Pa oerenngs which 
preclude its use, and then qualified this general rule by stating: 


"But a confession which is made a few hours aiter an ine 
admissible one and while the confessor is still in detention, 
albeit no longer police detention, and which iis inextricably 
fF intertwined with the earlier confession, is the fruit of 
i the earlier one and equally inadmissible." 


HT 

‘Appellant concludes that since the statement made to his Mother in the presence. 
‘of Lt. Burns was the product of the meeting arranged, directed and conducted 
by the police, the statement was in effect made to the police officer, and is 


A 
‘accordingly inadmissible for the reasons set forth above, 


, 
A! 
‘ 





The final statement made by appellant which was used in evidence 
‘against him at his trial was one taken by Sgt. Pitts at the District of Colunce: z 
Tail on the day following appelant"s arraignment. Sgt. pitts represented 
himself to appellant as a police officer who "had been active in the investi- 


pation and wanted to (go) over the entire story with them.” (J/A 99) Appellant 





argues that the demeanor and words of Sgt. Pitts clearly inferred that he 
“wanted to go over the entire story” appellant had slzeady given to the pelice 
in response to questioning the day before. Sgt. Pitts wal not requesting 2 new 
nee nor was he interested in elaborating upon or enlarging the statements 
‘already taken by the police, Appellant again invokes the holding of the Trilti.g 
decision. The statement made by him to Sgt. Pitts was purely the fruit of the 


PUetenents made earlier by him. As such, the testimony af Sot. Pitts reiatir. 


to this statement was inadmissible, and should have been excluded from the 


evidence. | 
i It must be remembered that appellant at no time had the benefit or 

i 

tounsel. He was arrested at 3300 A.M. on January 3, and nade his final statonact 


9 











to police at noon on the following day. Appellant relies heavily upon this 
Court’s reflection in the Trilling decision (ibid.)s 


“The right to refuse to answer questions is useless unless 
one knows he has it. A prisoner who has been told by a 
magistrate that he need not speak and that he is entitled 
to @ lawyer and to a preliminary hearing and who, after 
adequate consultation with counsel, sither has or waives 

a preliminary hearing, is in a very different position from 
a prisoner who has not been told of his rights and, after 

a perfunctory conversation with a lawyer who knows nothing 
of his case, waives preliminary hearing and is committed 

to jail. In the latter case, the prisoner is almost as 
mich exposed to the illegal extraction of confessions after 
commitment as before.” ! 





Appellant submits that the only characteristic distinguishing his position 
from this position is one of transposition ~ Appellant had not the advantage 


of counsel and but a perfunctory and mechanical statement of his rights at 
| 


his arraignment. 


| 
| 

CONCLUSION ! 
Because of the errors comaitted by the Court below in admitting 


‘ 
i 
i 
‘ 
! 
i 
{ 


in evidence testimony relating to oral confessions illegally extracted from 
appellant, this Court should promptly reverse the judgment of the United 


States District Court. 
, Respectfully submitted, 


Of uflaur— 


W. KARR 
1225 Shoreham Building 
Washington 5, D. C. 


Counsel for Appellant 
(Appointed by the Court) 


CERTIFICATE OF SERVICE 
I hereby certify that I personally delivered a copy of the fore= 


going brief for appellant to Oliver Gasch, United States Attorney, at the 


(ch a 
United States Courthouse, Washhgton, D. C., on this! 13th day of October, 1958. . 
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No. 14,523 
QUESTIONS PRESENTED 


Where the facts disclose that an oral confession was made 
during ‘‘booking’’ within five or ten minutes of arrival at 
a police station; that no questioning was done subsequent 
thereto up to and including ‘‘arraignment’’ before! the 
United States Commissioner; that at the preliminary hear- 
ing the United States Commissioner advised appellant of 
his rights; that immediately thereafter, appellant, in’ the 
cell block adjacent to the Commissioner’s Courtroom, made 
oral statements to his mother in response to her query, 
which were overheard by a policeman; that the next day in 
the District of Columbia Jail appellant voluntarily orally 
repeated his prior statements to a police officer, in! the 
opinion of the appellee the following question is presented : 





1. Was the testimony of all these oral statements 
admissible in evidence? 











Counterstatement of the Case 
Statutes Involved 


Argument: 


I. The Testimony As To All Confessions And Statements 
Was Admissible 
a. Pre-commitment Confession 
b. The Post Commitment Statements 
Conclusion 
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No. 14,523 


GeraLtp O. LAUDERDALE, APPELLANT, 
v. 


Unrrep States oF AMERICA, APPELLEE 


| 

| 

| 

| 

| 

! 
APPEAL FROM THE UNITED STATES DISTRICT COURT FOR 
THE DISTRICT OF COLUMBIA 


| 
BRIEF FOR APPELLEE | 
| 


COUNTERSTATEMENT OF THE CASE 


On February 10, 1958, there was filed in the District Court 
an indictment charging appellant and a co-defendant with 
first degree murder? (J.A.1). On February 21, 1958, \ap- 
pellant, with his attorney present, entered a plea of not 
guilty (J.A. 1, 2). After being found guilty of second 
degree murder on April 25, 1958 (J.A. 3), appellant was 
sentenced to a term of imprisonment for a period of five 
years to thirty years on May 29, 1958 (J.A. 3, 4). This ap- 
peal followed. 

Dr. Christopher J. Murphy, the Deputy Coroner, testified 
that the results of an autopsy performed upon the body of 
the deceased disclosed the cause of death to be hemorrhage 
and shock as a result of a stab wound, and that a bruise upon 
the body could have been inflicted by a blackjack (J.A. 13). 








122 D.C. Code 2401. 
(1) 








2 


Charles W. Chaillet, a Metropolitan Police officer, testified 
that when he and a morgue technician picked up the de- 
ceased, a blackjack fell from between the deceased’s left 
arm and side (J.A. 15, 16). This was corroborated by 
Sergeant George R. Donohue of the Homicide Squad (J.A. 
17), who also stated that after making an examination of 
the back porch at the scene of the crime, there was ‘‘some 
small shot’’ between the cracks of the stairway at the land- 
ing (J.A. 17). 

Anne Marie Murphy, a waitress in a restaurant known 
as the Chicken Hut, testified that on the night of the crime 
she saw appellant, the deceased and the co-defendant, leave 
the premises together at about 11:30 or a quarter to twelve 
(J.A. 24). John E. Clayborne, a taxicab driver, testified 
that he drove three men at that time to the area where the 
instant crime was committed (J.A. 25, 26). 

Vernon Howard Simpson, a friend of appellant and co- 
defendant, testified that on December 15, 1957, appellant 
told him that he had been in a fight on Saturday night; that 
he and his co-defendant, had been with the deceased who was 
a homosexual; that the deceased started ‘‘messing around’’ 
and that appellant had hit the deceased in the face (J.A. 
28). He further testified that appellant stated, that after 
hitting the deceased several times, he knocked him down 
the stairs, kept on hitting him and finally hit him over the 
head with a blackjack which broke (J.A. 29). He also 
stated that he had given a knife to appellant (J.A. 29). 

Walter M. Evanoff, a member of the Metropolitan Police 
Department, testified that on January 2, 1958, at around 
11:45 P.M., while he was cruising in the seventeen hundred 
block of Pennsylvania Avenue, he saw a group of boys who 
were unusually noisy. One of the boys had red hair and 
matched a description contained in a ‘‘look-out’’ in his 
possession (J.A. 30, 31). After taking the names and ad- 
dresses of the other boys, one of which was appellant’s 
(J.A. 31), he took the co-defendant down to Police Head- 
quarters for the purpose of ‘‘booking’’ (J.A. 32). 

As a result of certain information, this officer, in the 
company of the two others, proceeded to the Prince Georges 
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| 
County, Maryland Police Headquarters where they met a 
Sergeant Gray and Detective Andresen. From County 
Police Headquarters they proceeded to appellant’s home, 
arriving there at approximately 3:40 A.M. (J.A. 33). They 
arrested appellant who was taken to the Seat Pleasant Divi- 
sion Police Station where he was booked, fingerprinted 
and photographed by the Prince Georges County Police 
(J.A. 34). | 

In the above posture of the case, the jury was excused 
for the purpose of having a hearing conducted by the court 
as to the admissibility of certain statements made by ap- 
pellant while being processed by the local County Police 
(J.A. 34, 35). 

At the hearing, Officer Evanoff testified that after aineat 
ing appellant, they returned to the Seat Pleasant Station, 
arriving there at approximately 4:00 A.M. (J.A. 35); that 
appellant was not questioned at his home nor en route to 
the police station; that upon arrival at the station, Prince 
Georges Police Serseant Gray began to process appellant 
by fingerprinting: photographing and preparing extradition 
papers (J.A. 35); that during this procedure appellant re- 
lated the story of the fight in which he, the co- defendant, 
and the deceased had participated, referring specifically to 
the blackjack and that his co-defendant had used a knife 
(J.A. 36). He also testified that appellant stated their pur- 
pose in going into town and to that particular section of the 
city to meet ‘‘queers’’ to get money in order to go to a 
dance (J.A.36). He stated that Sergeant Friel had advised 
appellant while en route that he was being arrested on a 
warrant for murder (J.A. 38) ; that Sergeant Friel had also 
advised appellant of that fact in the Seat Pleasant Police 
Station while appellant was being processed and that he 
had a right to counsel (J.A. 38). The entire procedure of 
extradition was explained to appellant very thoroughly 
(J.A. 39) and appellant was wide awake because it was a 
cold morning in January (J.A. 39). He denied that either 
he or any one in his presence told appellant that if the 
latter signed the extradition papers ‘‘it would go easy for 
him in the District’’ (J.A. 40). 
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Charles W. Chaillet, a Metropolitan Police officer, testified 
that when he and a morgue technician picked up the de- 
ceased, a blackjack fell from between the deceased’s left 
arm and side (J.A. 15, 16). This was corroborated by 
Sergeant George R. Donohue of the Homicide Squad (J.A. 
17), who also stated that after making an examination of 
the back porch at the scene of the crime, there was ‘‘some 
small shot’’ between the cracks of the stairway at the land- 
ing (J.A. 17). 

Anne Marie Murphy, a waitress in a restaurant known 
as the Chicken Hut, testified that on the night of the crime 
she saw appellant, the deceased and the co-defendant, leave 
the premises together at about 11:30 or a quarter to twelve 
(J.A. 24). John E. Clayborne, a taxicab driver, testified 
that he drove three men at that time to the area where the 
instant crime was committed (J.A. 25, 26). 

Vernon Howard Simpson, a friend of appellant and co- 
defendant, testified that on December 15, 1957, appellant 
told him that he had been in a fight on Saturday night; that 
he and his co-defendant, had been with the deceased who was 
a homosexual; that the deceased started ‘‘messing around”’ 
and that appellant had hit the deceased in the face (J.A. 
28). He further testified that appellant stated, that after 
hitting the deceased several times, he knocked him down 
the stairs, kept on hitting him and finally hit him over the 
head with a blackjack which broke (J.A. 29). He also 
stated that he had given a knife to appellant (J.A. 29). 

Walter M. Evanoff, a member of the Metropolitan Police 
Department, testified that on January 2, 1958, at around 
11:45 P.M., while he was cruising in the seventeen hundred 
block of Pennsylvania Avenue, he saw a group of boys who 
were unusually noisy. One of the boys had red hair and 
matched a description contained in a ‘‘look-out’’ in his 
possession (J.A. 30, 31). After taking the names and ad- 
dresses of the other boys, one of which was appellant’s 
(J.A. 31), he took the co-defendant down to Police Head- 
quarters for the purpose of ‘‘booking’’ (J.A. 32). 

As a result of certain information, this officer, in the 
company of the two others, proceeded to the Prince Georges 
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County, Maryland Police Headquarters where they ae a 
Sergeant Gray and Detective Andresen. From County 
Police Headquarters they proceeded to appellant’s home, 
arriving there at approximately 3:40 A.M. (J.A. 33). They 
arrested appellant who was taken to the Seat Pleasant Divi- 
sion Police Station where he was booked, fingerprinted 
and photographed by the Prince Georges County Police 
(J.A. 34). | 

In the above posture of the case, the jury was excused 
for the purpose of having a hearing conducted by the court 
as to the admissibility of certain statements made by ap- 
pellant while being processed by the local County Epliee 
(J.A. 34, 35). 

At the hearing, Officer Evanoff testified that after arrest 
ing appellant, they returned to the Seat Pleasant Station, 
arriving there at approximately 4:00 A.M. (J.A. 35); that 
appellant was not questioned at his home nor en route to 
the police station; that upon arrival at the station, Prince 
Georges Police Sergeant Gray began to process appellant 
by fingerprinting, photographing and preparing extradition 
papers (J.A. 35); that during this procedure appellant re- 
lated the story of the fight in which he, the co- defendant, 
and the deceased had participated, referring specifically to 
the blackjack and that his co-defendant had used a knife 
(J.A. 36). He also testified that appellant stated their pur- 
pose in going into town and to that particular section of the 
city to meet ‘‘queers’’ to get money in order to go to a 
dance (J.A.36). He stated that Sergeant Friel had adv ised 
appellant while en route that he was being arrested on a 
warrant for murder (J.A. 38) ; that Sergeant Friel had also 
advised appellant of that fact in the Seat Pleasant Police 
Station while appellant was being processed and that he 
had a right to counsel (J.A. 38). The entire procedure of 
extradition was explained to appellant very thoroughly 
(J.A. 39) and appellant was wide awake because it was a 
cold morning in January (J.A. 39). He denied that either 
he or any one in his presence told appellant that if! the 
latter signed the extradition papers ‘‘it would go easy: for 
him in the District’’ (J.A. 40). | 
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Appellant testifying in his own behalf stated that he was 
half asleep when he was arrested; that he was told that 
the signing of the extradition papers was a formality; that 
he had never been told that he had a right to an attorney; 
or that he had a right or not to make any statement which 
might be used against him at this trial; that he actually did 
sign the extradition papers; that he was brought before a 
committing magistrate at 11 o’clock the next morning and 
that he was advised by the police that ‘‘it would be easier’’ 
on him if he cooperated with them (J.A. 42, 43). Upon 
cross-examination he testified that he agreed to go back to 
the District of Columbia (J.A. 46). The trial judge then 
overruled the objection to the admissibility of the state- 
ment allegedly procured by duress which had been made at 
the Prince Georges County Police Station (J.A. 49-50). 

The jury then was returned to the court room and Officer 
Evanoff repeated in substance that which he had testified 
to at the hearing, (J.A. 50, 51). On cross examination he 
stated that appellant was advised by both Sergeants Gray 
and Friel ‘‘just exactly what [the extradition papers] 
meant’’; that they asked him if he had ‘‘a full understand- 
ing of it’’ to which he replied that he did and that he would 
and did sign the waiver (J.A. 60). 

Sergeant William A. Friel, a member of the Metropolitan 
Police Force then testified that on January 3, 1958, he par- 
ticipated in the arrest of appellant at the latter’s home in 
Parkland, Maryland. He stated that before going to ap- 
pellant’s house he proceeded to the Seat Pleasant Police 
Department of Prince Georges County in the company of 
Officers Evanoff and Rudbeck (J.A. 62). At that police 
station they met Sergeant Gray and Officer Andresen of the 
Prince Georges County Police; that a fugitive warrant for 
appellant’s arrest was obtained and Sergeant Gray, in the 
company of the others, armed with the fugitive warrant, 
proceeded to appellant’s home (J.A. 63). Sergeant Gray 
advised appellant’s stepfather that he had a warrant for 
appellant’s arrest which was then served. They then left 
the premises with appellant in a police scout car and re- 
turned with him to the Seat Pleasant Police Station. He 
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testified that he did not question appellant in his home, nor 
was there any questioning done about the case in the car 
en route to the police station from the house (J.A. 63). 
They arrived at the police station several minutes after 4 
A.M. (J.A. 63). He stated that Sergeant Gray advised ap- 
pellant that the latter could either go back to Washington 
with the Metropolitan Police or he could fight extradition, 
i.e. ‘‘he could either sign a waiver or stay there’’. Appellant 
stated that he would return to Washington (J.A. 64). He 
further testified that just prior to the fingerprinting and 
photographing and while Sergeant Gray was processing the 
Waiver of Extradition form to sign, he (Friel) questioned 
him with reference to the case. He stated that appellant 
in reply to his question: ‘‘Don’t you want to tell us your 
side of it?’’, proceeded to make the statement which ap- 
pellant now claims was inadmissible (J.A. 64, 65). | 

Lieutenant Charles Burns, Homicide Squad, Metropolitan 
Police Department, testified that subsequent to the pre- 
liminary hearing of appellant, he was present in the cell 
block adjacent to the United States Commissioner’s Conrt- 
room when appellant’s mother and one Shirley Woods ¢on- 
versed with appellant; that he heard the conversation 
wherein appellant told his mother that he and the | co- 
defendant had met the deceased in a ‘‘beer joint’’; ‘eben 
him up an alley and that he had struck the man with a 
blackjack while his co-defendant had stabbed the man who 
was a “‘queer’’, (J.A. 70, 71). Upon cross- -examination he 
testified that appellant was aware of the fact that he heard 
the conversation because he (Burns) ‘‘was standing right 
beside his mother’’ (J.A. 72). 

Detective Sergeant Mahlon E. Pitts of the Metropolitan 
Police Force testified that on January 4, 1958? he inter- 
viewed appellant and the co-defendant at the District of 
Columbia jail (J.A. 92); that the witness informed appel- 
lant that he might be a witness against him and asked 
whether he was willing to talk with him (J.A. 99); ne 
that appellant consented to be interviewed (J.A. 99). 


* This was the day after “arraignment” before the United States 
Commissioner where appellant had been advised of his rete) 
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testified that appellant in effect repeated the same stories 
he had given before and added that it was agreed between 
him and his co-defendant that he would bring the black- 
jack with him ‘‘for the purpose of, if they picked up a 
queer and he did not give them money voluntarily, that 
they would use that blackjack to threaten the queer with, 
to obtain some money”’ (J.A. 100). He also testified that 
appellant stated that a friend had given him a knife which 
he had put in his pocket when he left home that morning, 
but he intended to return the knife to this friend and when 
he arrived at the restaurant ‘‘he gave the knife to the 
co-defendant’’ to keep for him because if he got into any 
trouble he did not want to be caught with both the black- 
jack and knife on him’’ (J.A. 100). That interview lasted 
approximately forty-five minutes (J.A. 103). He testified 
that the next day he interviewed both defendants again. 
United States Commissioner James F. Splain testified 
that appellant was ‘‘arraigned’’ before him on J anuary 3, 
1958 at 9:25 A.M. At that time he advised appellant of 
his rights and also advised him that he was not required to 
make any statement of any kind, and that any statement he 
made might be used against him in that hearing or other- 
wise; that he informed him that he was entitled to counsel 
and that he could cross-examine Government witnesses. 
Upon cross-examination he repeated his statements. He 
testified that after his Marshal had also advised appellant 
his custom was to ask defendants if they understood that 
they need not make a statement of any kind (J.A. 115, 116, 
117). He further testified that in this particular case ap- 
pellant was advised of his rights, and the hearing was 
started. The Government’s request for a continuance be- 
cause the coroner’s inquest was to be held was then granted 
(J.A. 117, 118). | 
The appellant then testified in his own behalf and placed 
himself in the vicinity of the crime and in the company of 
the deceased, and in effect set forth a defense of self-defense 
(J.A. 130-133). He denied making any statements to the 
police officers and stated that he did not know what the 
extradition papers were when he signed them; that he was 
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never advised by the police that he was entitled to have an 
attorney or that he was being charged with murder. He 
attempted to explain away the blackjack (J.A. 135). |He 
denied the statement attributed to him in his conversation 
with his mother. At the conclusion of appellant’s case, 
motions for judgment of acquittal and all other motions 
were renewed (J.A. 145). The court then instructed the 
jury fully and completely (J.A. 146-158). No objections 
or additional requests were made. | 





| 
| 
STATUTES INVOLVED | 


Federal Rules of Criminal Procedure Rule 5 states: 
Proceedings Before the Commissioner 


(a) Appearance before the Commissioner. An offi- 
cer making an arrest under a warrant issued upon a 
complaint or any person making an arrest without a 
warrant shall take the arrested person without ‘un- 
necessary delay before the nearest available commis- 
sioner or before any other nearby officer empowered 
to commit persons charged with offenses against the 
laws of the United States. When a person arrested 
without a warrant is brought before a commissioner or 
other officer, a complaint shall be filed forthwith. ! 





(b) Statement by the Commissioner. The commis- 
sioner shall inform the defendant of the complaint 
against him, of his right to retain counsel and of his 
right to have a preliminary examination. He shall also 
inform the defendant that he is not required to make 
a statement and that any statement made by him may 
be used against him. The commissioner shall allow 
the defendant reasonable time and opportunity to con- 
sult counsel and shall admit the defendant to bail as 
provided in these rules. 


(c) Preliminary Examination, The defendant shall 
not be called upon to plead. If the defendant waives 
a preliminary examination, the commissioner shall 
forthwith hold him to answer in the district court.' If 





8 


the defendant does not waive examination, the commis- 
sioner shall hear the evidence within a reasonable time. 
= # # 


SUMMARY OF ARGUMENT 


The oral confession made within minutes of arrival at 
the police station during the process of ‘‘booking’’ does not 
fall within the interdiction of Mallory v. United States, 
354 U.S. 449 (1957). There was no unnecessary delay in 
bringing appellant to the United States Commissioner. 

The second statement made to appellant’s mother after 
being advised by the Commissioner of his rights, was not 
a result of questioning by the prosecution or the police nor 
was it the result of a prior illegal detention. 

The third statement was voluntarily made by appellant 
after being advised of his rights and also after being in- 
formed that the police officer might be a witness on the trial. 

It is therefore apparent that the testimony of the police 
officers relative to the confessions was admissible. 


ARGUMENT 
I 


The Testimony As to All Confessions and Statements Was 
Admissible 


Appellant contends (1) that his confession made prior 
to preliminary hearing violated Rule 5(a) of the Federal 
Rules of Criminal Procedure (Br. p. 6) and (2) that his 
post commitment statements were ‘‘inadmissible as prod- 
ucts of earlier inadmissible confessions’’ (Br. p. 7). 


a. Pre-commitment Confession 


An analysis of the facts clearly discloses that appellant, 
immediately after arrest and before ‘‘ booking’’ was advised 
by the police that he was being arrested on a warrant for 
murder and that he had a right to counsel (J.A. 38). The 
testimony adduced from the police officers disclosed that 
the original confession was made within five or ten minutes 
of arrival at the Prince Georges County, Maryland, Seat 
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Pleasant Police Station (J.A. 5, 35, 63). No questioning 
was put to appellant upon arrest at his home or en route 
from his home to the station. No evidence was submitted 
of any confession made subsequent to the original confes- 
sion heretofore referred to and up to and including the 
“‘arraignment’’ before the United States Commissioner. 
Since there was a fugitive warrant issued and executed 
against appellant in the State of Maryland, it was neces- 
sary, pursuant to law, that he be returned to the Prince 
Georges County Police Station to be processed and also ibe 
given an opportunity to decide whether or not he wished’ to 
waive extradition. It was at this point that the confession 
was immediately made* and consequently does not come 
within the interdiction of Mallory v. United States, 354 
U.S. 449 (1957). Itis apparent from the record that there 
was no unnecessary delay between arrest and the prelimi- 
nary hearing. Heideman v. United States, U.S. App. 
D.C. (No. 14414, decided September 25, 1958) reh. 
denied November 17, 1958). All that took place was the 
“‘booking’’ and processing of appellant during which time 
in a matter of minutes a confession was voluntarily made. 
We submit that under the instant facts, the law is clear 
that this oral confession was admissible in evidence. of. 
Metoyer v. United States, 102 U.S. App. D.C. 62, 250 F. 2d 
30 (1957) ; Perry v. United States, 102 U.S. App. D.C. 315, 
253 F. 2d 337 (1957), cert. denied, 78 S. Ct. 785; Washing- 
ton v. United States, U.S. App. D.C. , 208 F.2d 
696 (1958) ; Trilling v. United States, U.S. App. D.C. 
, (No. 13069, decided April 17, 1958). ! 


| 

| 

b. The Post Commitment Statements | 
Prior to making the post commitment statements, ap- 
pellant was ‘‘arraigned’’ before the United States Commis- 
sioner. There he was informed of his rights by the Com- 
missioner who testified that not only had he advised ap- 
pellant of his rights in open court but so did his bailiff 
(J.A. 115-119). After appellant was advised of his rights, 


3 During “booking”. | 
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the hearing was continued at the Government’s request 
because a Coroner’s Inquest was to be held. As appellant 
left the preliminary hearing, he met his mother in the cell 
block adjacent to the Commissioner’s courtroom. There 
in response to her question he made response. This was 
testified to by Police Lieutenant Burns who was present. 
This officer testified that both appellant and his mother 
knew he was present at the time of the statements because 
he, the officer ‘‘was standing right beside [the] mother’’ 
when they were conversing (J.A.72). The statements here 
made were not the result of interrogation on the part of 
the police or the prosecution. They were voluntarily made 
by appellant to his mother as a result of her query. (J.A. 
70-72). 

Appellant’s contention is that his statements made at the 
District of Columbia Jail were inadmissible. He complains 
that subsequent to the preliminary hearing and while in- 
carcerated certain oral statements alleged to have been made 
by him to Police Sergeant Mahlon E. Pitts were related to 
the jury. The officer testified that after he advised appel- 
lant that he was investigating the case and might be a 
witness on the trial, he asked him whether he was “¢willing 
to talk with’? him (J.A. 99). Appellant voluntarily con- 
sented to be interviewed. The conversation took place in 
the rotunda of the Jail (J.A. 99). 

Voluntary confessions obtained subsequent to preliminary 
hearings are not forbidden and are admissible in evidence. 
c.f. McNabb v. United States, 142 F.2d 904 (6th Cir. 1944), 
cert. denied 323 U.S. 771; Trilling v. United States, supra. 
In Trilling, supra, (opinion Bazelon, J.), it was stated: 


‘‘Nor if he is willing, are [the prosecutor or the 
police] forbidden to question him in jail after he has 
been commited, or in his home if he has been released 
on bail, But they may not at anytime, require him to 
answer.’’ 


Here appellant claims no physical compulsion while the 
testimony shows the statements to have been, at all times,. 
voluntary. Confessions made while in lawful detention 
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after commitment may be admissible. United States v. 
Carignan, 342 U.S. 36 (1951). Illegal detention, subsequent 
to a voluntary precommitment confession does not render 
it inadmissible. United States v. Mitchell, 322 U.S. 65. ‘In 
the instant case there was no ‘‘extraction’’ element. ef. 
Mallory v. United States, supra; Heideman v. United States, 
supra. ! 
In the overall picture, we submit (1) that within a matter 
of minutes during a ‘‘booking’’ procedure appellant volun- 
tarily confessed (2) that no interrogation by enforcement 
officers was made as to the second statement and (3) that 
the voluntary statements made after lawful detention as a 
result of a preliminary hearing where appellant was advised 
of his rights, all consist of evidence properly admitted on 
the trial. They were not a result of illegal detention but 
were voluntary, cumulative and legally procured. ! 
| 


CONCLUSION 


WHEREFORE, it is respectfully submitted that the judg- 
ment of the District Court be affirmed. | 


Ouiver GascH, | 

United States Attorney. 

Cart W. Bretcuer, | 

NarHan J. Pavzson, ! 
Assistant United States Attorney. 
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UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 14,523 


UNITED STATES OF AMERICA, 


APPSAL FROM THE UNITED STATES DISTRICT COURT FOR 
THE DISTRICT OF COLUMBIA 


The first question sutmitted by some of the members of the 
Court must be answered in the negative both as a matter of law and as 
applied to the facts herein. 

Chronological age per se is not the deciding factor to be 
used in determining whether an attorney should be provided a defendant 
prior to trial. Neither the Constitution nor the Courts in their 
supervisory control over the admissibility of evidence makes any 
provision for defendant's representation in that posture of a future 
criminal proceeding. Neither Mallory v. United States, 354 U.S. 449 
nor McNabb v. United States, 316 U.S. 332 provides this nor do they 
make an exception to the law that men of eighteen or over are entitled 
to this. Their interdictions apply to umecessary delay in arraignment 


(confessions resulting therefrom) and inordinate pressures amounting 


to coercion. And their application covers all defendants irrespective 
of age, sex, color or religion. 

The Congress of the United States has promlgated statutes 
in this jurisdiction whereby for the purposes of criminal trial a 





a 


person, eighteen years or over, is declared not to be a juvenile but 


shall answer for his crimes in the District Court. un D.C.C. 8 906. 
Persons of the same age as petitioner are permitted to vote for 
President and members of Congress in one state and the right to do so 
is being considered in others. Congress has not only decaidaped men 
of eighteen sufficiently mature to serve in the armed forces of this 
country but has ordered them to do so. All states permit eighteen year 
old persons to drive automobiles in an age where immaturity in their 
judgment while driving results so often in serious injury or death. 
Marriages are permitted at that age. It becomes apparent therefore 
that the chronological age of a person per se cannot alone be a deciding 
factor in the application of what is known as the Mallory or McNabb 
rules. | 

Interrogation of 2 cefendant without counsel by police 
after arrest does not violate due-process. In Cicenia v. LaGay, 
357 U.S. 504 (1958), the Supreme Court stated (distinguishing Mallory 


| 
and McNabb): | 
| 
“Such a holding, in its ultimate reach, would mean 
that state police could not interrogate a suspect 
before giving him an opportunity to secure counsel. 


Even in federal prosecutions, this Court has refrained 
from laying Gown any such infiecible rule." 


And where counsel was requested by a defendant and denied by the 
police who thereafter secured a confession, the Supreme Court stated in 
Crooker v. California, 357 U.S. 433 (1958): : 


"On the other hand, where an event has occurred 
while the accused was without his counsel which 
fairly promises to adversely affect his chances 
the doctrine suggested by petitioner would) have 
| &.lesser but still divestating effect on enforce- 
" ment of criminal law, for it would effectively 
preclude police questioning-fair as well as 
unfair--until the accused was afforded opportunity 
to call his attorney. Due process, a concept 
tless rigid and more fluid than those envisaged 
in other specific and particular provisions of 
the Bill of Rightst Betts v. Brady, demands no 
such rule." | 


Since due process is not abused by lack of counsel subsequent 


te arrest and prior to a preliminary hearing, a defendant's right to 





counsel at that stage can be no greater than his right to counsel in 


and at the preliminary hearing. The absence of any right to be 
appointed ‘.an| attorney at the preliminary hearing is clearly shown by 
decisions of this Court which has concurred with all other Federal 
Circuits. In Council v. Clemmer, 85 U.S.App. D.C. 74, 177 F.2d 22 
(1949), cert. den. 338 U.S. 880, this Court held that - defendant was 
not entitled to appointed counsel at a preliminary hearing. . No 
constitutional richt is vested in a defendant to have court appointed 
counsel at < preliminary hearing when raised under 28 11.S.C. 82255, 
cf. Edwards v. United States, 103 U.S.App. D.C. « More recently, 
this Court in Porter v. Unitei States, stated: 

"The time that an accused is entitled to co:nsel 

for the protection of his rights on criminal charges 

is from arraignment, that is, plea after indictment, 

tothe conclusion of his trial. Cf. Hawk v. Olsen, 

326 U.S. 271, 278." 

stated: 

"There is no rule of law in federal courts that bars 

the adrissibility of extra judicial statements of 

prisoners to the police after arrest and before the 

time hes expired of permissible detention between 

acrest ind apozarance before a magistrate." __U.S.App-D.C._ sy 

258 F.2d 685. 
It follows therefore that if an accused is not entitled to appointment 
of counsel poor t> a pr v.iminary hearing he would not be entitled 
to an attorney upon arrest. This is clear for the reason that there 
is no provision in law as to who would have the appointing power and 
under what circumstances it could be used. Moreover, the Supreme Court 
has stated that law enforcement officers are not required to warn an 
accused against self-incrimination. Wilson v. United States, 162 U.S. 
613 (1896). 

At ithe same time, to compel a postponement of police 
questioning upon arrest would run contrary to and negate the decisions 


in Heideman v. United States, U.S.App. D.C. » 259 F.2d 943 


(1958); Metoyer v. United States, 102 U.S.App. D.C. 62, 250 F.2d 30 (1957) 
fand; : Harper v. Strange, 8&1 U.S.App. D.C. 349, 158 F.2d 408 (1946) 
(where police were commended for questioning and investigating a juvenile 


before booking); Crooker, supra, and Cicenia, supra: 





ay ee 


In Metoyer v. United States, this Court stated: 


| 

"If police are compelled to arraign all potential 
suspects before questioning any of them we shall 
have used the artificial niceties and superficial 
technicalities concerning our liberties to reduce 
gemuine and important rights to absurdity--and 
dangerous absurdity at that. | 

HHH HE | 
‘Unless we were to innovate a doctrine that no 
confession of any person, however tly and 
voluntarily made, is to be admissible (a concept 
we emphatically reject) we see no basis for any 
challenge to the action of the District Court." 


In United States v. Mitchell, 322 U.S. 65 (2944) 
the Supreme Court stated: | 





"The mere fact that a confession was made while 
in custody of the police does not render it 
inadmissible 318 U.S. at 346." ! 


In Sparf v. United States, 156 U.S. 51, it held that 
confinement or imprisonment did not destroy the competency of a 
confession and stated further: 

"They are not in themselves sufficient to justify 

the exclusion of a confession, if it appears to 


Lave been venuntary, and was not obtained by 
putting the prisoner in fear or by promises." 
| 





See also Wilson v. United States, 162 U.S. 623, 623, No exceptions 


were made for men of eighteen in any of these cases. ! 

In the instant case, the time element is not disputed. 
Appellant simply denied making the confession. This fact would, it 
seems, fall within footnote #2 in United States v. Mitchell, supra, 
where the court stated: 


‘In both cases Mitchell denied the testimony of the 
officers that he had in fact made prompt and 
spontaneous confession and consent to the search 

of his home, and on the basis of such denial motions 
were made to exclude the evidence. The tr judges 
ruled that whether the statements were in fact made 
in the circumstances narrated were questions of fact 
for the juries. As euch they were left to the juries, 
and we here accept their verdict as did the court 
below. Mitchell, it mst be emphasized, merely denied 
that he made these statements and so did not 

contest the time of making them.* * * x" | 


| 
The record discloses that appellant was a person of mature 
and dominant personality. Testifying in his own behalf, he stated that 





he knew why he was being arrested (J.A. 45); that he agreed to go back 
to the District of Columbia (J.A. 46); and that no one threatened him 
either in Maryland or in the District of Columbia. 

As a witness on his own behalf, appellant related a discussion 
with his co-defendant regarding the knife and blackjack which reflects 
a basic maturity of thought. In referring to his statement after being 
warned by the United States Commissioner to officer Pitts as to events 
prior to the crime he said: 


"Tl told him I gave the knife to Jack, but Jack didn't 
want to carry it, but he finally agreed, because if 
anything ever happens, because you never know, and for 
him to carry the Imife and he could explain that he 

was returning it to a friend. Of course, we could 

have prove’ it, you know, and that I could have proved 
that I had a blackjack for protection. But if anything 
did ever happen and I had both of them on me, you couldn’t 
explain it, nobody would believe it. (J.A. 137) 


and in cross examination (J.A. 140): 


1Q: And didn?t you tell the Sergeant that 

you gave the knife to Jack because you didn't 

have to be caught carrying both the knife and 
blackjack, if you happened to get into any trouble. 
MA; Yes. I don't like to carry a knife, anyway. 

I told im--r2ither one of us ever carried a knife-- 
anc, we amguec and finally Jack carried it. 

"%, Why were you worried about getting into trouble? 
MA, I didntt go out looking for it, but I wasn't 
taking any chances. There wasn't any use taking any 
chances." 


In recounting his story he stated on direct examination (JA. 132): 


‘We didn?t know whether to call the police 

then or not. We started thinking about our families. 
I have a brother in St. Johm's and all of that, 

you know. I didn't want to give my right name 
because it would drag my family in. If I didn't 
give my right name we could get help. 


‘We figured we would go home. We stopped in the 
filling station and he washed the blood off of his 
hand where he was cut and put a handkerchief 
around it, and we went on down to Eleventh and 
Pennsylvania in the White Tower and had a cup of 
coffee or something, I don't know.” 


This corroborated the underlying theory in the statement made by the 
police officer who testified that appellant had stated to him that "it 
hadfbeen agreed previous that / the White Tower Coffee Shop at 11th 


and Pennsylvania Avenue/ would be a meeting place if either were 





~§u 
picked up and one was to arrive back before the other, that one would 





wait for the other at this ladcation." (J.A. 105) In his exculpatory 
oral statement to Sergeant Pitts, appellant stated (JeA- 99-100): 
"And that it was: agreed upon before they met that they 


were to meet there that morning for the purpose of looking 
for employment, and later that evening going over in 


the vicinity of 18th and H to California Kitchen, where 
they were going to pick up a queer and attempt to get 
funds. ! 
% % % | 
“but it was more or less mtually agreed that he would 
bring the blackjack with him for the purpose of, if 
they picked up a queer and he did not give them money 
voluntarily, that they would use that blackjack to 
threaten the queer with to obtain some money." 
Appellant testified he was eighteen years of age. We 
find nothing in the record to substantiate the claim ‘that “appellant's 
| 
parents were not permitted to accompany him to the police station" 
or that he was denied the right to call his mother. In fact he made 
no such request (J.A. 66). : 
Here there was neither illegal detention nor interrogation 
for the purpose of eliciting a confession. In fact there was 
advice by the police regarding his rights although nene-is 
required by law. Wilson v. United States, supra. There was a complete 
admonition by the United States Commissioner as to statements which 
| 
he might make. His initial confession took place within five minutes 
of his appearance at the Maryland police station. He knew why he had 
been arrested and he knew what extradition meant Cae 38) because 
it had been explained to him by the Maryland Police who prepared the 
| 
papers (J.-A. 60) and the Metropolitan Police (J.A. 39, 45446)» 
| 
He fully understood it (J.A. 60). No objection to the legal procedure 
on that score was made in the District Court, nor was any objection 
made as to his rights having been violated because of his age. 
We sutmit that the statements testified to by the police 


by 
were corroborated/and were in complete accord with appellant's own 





testimony on the trial as to the facts. The sole difference was 


i/ Appellant testified that he had gone to school Pup to the eleventh 
grade". We submit this would be in accord with a chiatric report 
that appellant had completed the eleventh grade of school which included 
one year at a military preparatory school. Appellant's birthdate is 
March 24, 1939. | 











“ 
Wes) ae HAS 


the teees of felony murder intent. | 
In this posture of the proceedings and in view of the basic 





law set forth in the Porter and Council cases, supra, and the facts 
herein, we submit it would be inappropriate for the court to consider 
the questions presented as to whether counsel should have been present 
immediately upon appellant's arrest. The question should not be 
reached in the absence of any assignment of error below. Fed.R.Crim.P. 
52. : 


Wherefore, we respectfully submit that the juignent of the 
| 
| 
| 
| 


District Court be affirmed. 


OLIVER GASCH, 
United States Avtorney. 
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